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the Economy 


More than offsetting the increase in the BLS index of 
0.2 per cent of October over September was the de- 
crease of 0.4 per cent of November under October. 
However, the increase was confined mainly to one 
item—food—which dropped 1.4 per cent. This, of 
course, is good news for the housewife. Other figures: 
transportation — down; apparel prices—no change, 
housing, medical care, personal care, reading and 
recreation, and other goods and services—up. 


Cost of Living 


Department of Commerce figures for November show 
a drop of 317,000 in the number of Americans at work, 
as compared with October, due to a seasonal decline 
in agricultural employment. Total employed in No- 
vember, 61.925 million; in October, 62.242 million. 
Unemployment rose in the month by 266,000 to 1.428 
million. 


Labor Force 


Average weekly pay envelopes in November were lighter 
by 71 cents than in the previous month, the hourly 
pay rate of production workers remained at its $1.78 
high for the third straight month. The 24-minute de- 
cline in the average workweek to 39.9 hours, the 
lowest for November in any year since 1949, was 
responsible. 


Wages in 


November—228 per cent of the 1935-1939 average, 
seasonally adjusted, as measured by the index of the 
Board of Governors of the Federal Reserve System— 
three index points below October and seven under 
last November. The culprit: automobile model change- 
overs, 


Production 


Steady in October from all regular sources, but a 
special dividend paid to certain World War I veterans 
from government life insurance funds caused a boost 
of about $1 billion over September according to pre- 
liminary estimates of the Department of Commerce. 
Seasonally adjusted annual rate in October: $287.3 
billion. 


Personal 
income 


October’s total of consumer credit outstanding was 
28.166 billion, up $187 million over September. This 
is a slight change as compared with the one between 
November and December when charge accounts and 
instalment credit got their holiday lift. In 1952 the 
November-December differential was well over $1 
billion. 


Consumer 
Credit 


Idleness caused by work stoppages dropped sharply— 
about 50 per cent—in September as compared with 
August, The more recent month’s 600 strikes directly 
affected 210,000 employees for a total of 1.55 million 
man-days. August figures: 675 strikes, 400,000 workers, 
2.8 million man-days. From January to September 
last vear as compared to 1952, man-days lost dropped 
32 million. 


Strikes 


industrial | Total industrial production hit its low for 1953 in 
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Taft-Hartley 
and the Eighty-third Congress 


By FRED WITNEY, Associate Professor of Economics, Indiana University 


URING the six years or so that the 

Taft-Hartley law has been the corner- 
stone of national labor policy, many people 
have declared that the law should be changed 
in one direction or another. This has been 
the opinion of union representatives, em- 
ployer groups, students of the law and pub- 
lic officials, Though they may have differed 
greatly as to the changes which should be 
made, the fact appears clear that some 
changes in the law were in order. However, 
to date the only alteration in the law was 
the elimination of the union shop election, a 
proposal which was jointly sponsored by 
the late Senator Taft and Senator Hum- 
phrey of Minnesota.’ 


As a result of the previous clamor for 
change of the national labor lav’, hopes were 
high for a general overhauling of Taft- 
Hartley when the Eighty-third Congress 
convened last January. These expectations 
were reinforced by the unequivocal declara- 
tion of President Eisenhower during the 
campaign that the law in its present form 
could result in a serious blow to the Amer- 


ican labor union movement. Almost imme- 
diately with the convening of the Congress, 
hearings were initiated in both Houses, and 
were participated in by scores of witnesses 
representing practically every group inter- 
ested in labor law. The fruits of the Senate 
hearings amounted to about 3,000 pages of 
testimony and exhibits, and the House hear- 
ings were embodied in approximately 4,000 
pages” While the first session of the 
Eighty-third Congress was meeting, Senator 
Tait offered a series of amendments to the 
law which he authored. Former Secretary 
of Labor Durkin, appointed to the cabinet 
partly for the task of fashioning modifica- 
tions of the law, apparently devoted a good 
share of his time in an attempt to implement 
this objective. Moreover, President Eisen- 
hower, in his State-of-the-Union message to 
Congress on February 2, 1953, again de- 
clared that something should be done about 
the Taft-Hartley law.’ 

Despite all of these pressures for change, 
the first session of the Eighty-third Con- 
gress terminated without effecting any changes 


1P. L. 189, 82d Cong., approved October 22, 
1951. 

2 Labor-Management Relations, Hearings be- 
fore the Committee on Education and Labor, 
House of Representatives, 83d Cong., Ist Sess., 
pursuant to H. Res. 115. Taft-Hartley Act Revi- 
sions, Hearings before the Committee on Labor 
and Public Welfare, United States Senate, 83d 
Cong., 1st Sess. 


The Developing Law 


'In this message to Congress, the President 
declared: ‘‘We have now had five years’ experi- 
ence with the Labor Management Act of 1947, 
commonly known as the Taft Hartley law. That 
experience has shown the need for some correc- 
tive action, and we should promptly proceed to 
amend that Act."’ 


i 
| 
| Comment on 
Current Labor 
Problems 
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in the Taft-Hartley law. However, the ac- 
tivities relating to the law during this ses- 
sion of Congress are not without real interest 
to the problem of national labor relations 
policy. The potitical importance of labor 
law again made itself felt. The resignation 
of a cabinet officer resulted directly from 
the controversy urrounding the legislation. 
Large employer azsociations and union groups 
again were at odds as to what should con- 
stitute national labor policy. Even the AFL 
and CIO did not see eye to eye as to what 
future labor relations law should be. Scores 
and scores of proposals were offered to 
change the substantive nature of the Taft- 
Hartley law. 

It is beyond the scope of a paper of 
modest proportions to identify and analyze 
every proposal offered to modify the law 
and to explore every item that arose during 
the session concerning Taft-Hartley. Rather 
the purpose here is to discuss some of the 
more important events associated with the 
efforts to amend the law. The paper seeks 
to point up major streams of thought ex- 
pressed during the Congressional hearings, 
shed some light on the collapse of the 
Durkin advisory board, and examine the 
role of the President in the ‘Taft-Hart- 
ley affair. 

Certainly, additional sessions of this or 
future Congresses may profit from a careful 
study of the events of the last session of 
Congress relative to the Taft-Hartley law. 
Though this particular mountain labored 
and lumbered, but did not even bring forth 
the proverbial mouse, the lumbering was 
particularly loud and vigorous. And cer- 
tainly it has added an important, if not a 
fruitful, page to the development of national 
labor policy in the United States. 


Durkin’s Advisory Committee 


At the suggestion of President Eisen- 
hower, Secretary of Labor Durkin, in one 
of his first official acts upon taking his post, 
appointed a 15-member tripartite advisory 
committee to aid the Administration in the 
shaping of its Taft-Hartley policy. The 
committee was appointed on February 23, 
1953 and included some of the most out- 
standing figures of management, organized 
labor and the public. Certainly the theory 
behind the establishment of the committee 
was worth while. If this group had been 
able to bring forth a series of recommenda- 
tions, there might have been an excellent 


chance for change in the Taft-Hartley law 
with a minimum amount of trouble. How- 
ever, the Durkin committee collapsed on 
March 6, 1953, and probably has the dis- 
tinction of being the shortest-lived govern- 
ment commission in the. history of the 
nation. 

The committee collapsed because the in- 
dustry members refused to agree with the 
union and public members that a vote be 
taken on the issues to be considered by the 
group. Apparently, the union and public 
representatives were not concerned with 
recording individual votes, but desired to 
make a record of the aggregate vote of the 
committee on the proposals.‘ When the 
industry members refused to go along) with 
this procedure, the committee collapsed. 

The question of the voting procedure 
was actually raised on the very first issue 
which the committee considered. Before 
the first working meeting of the group took 
place, a subcommittee had prepared a 20- 
point agenda. The first item on the agenda 
involved the issue of voting rights of re- 
placed economic strikers. This, of course, 
has always been an extremely controversial 
issue of the law, and there is reason to 
believe that the feature of ‘Taft-Hartley 
which denies replaced economic strikers the 
right to vote in bargaining elections held 
during the course of a strike was one of 
the thoughts which President Eisenhower 
had in mind when he declared before the 
AFL convention on September 17, 1952 that 
“IT know the law might be used to break 
unions, That must be changed. Americans 
want no law licensing union-busting. And 
neither do I.”* In any event, apparently 
President Eisenhower and Senator Taft 
were willing to eliminate the prohibition on 
such voting rights.° 

Nevertheless the industry members of 
the Durkin committee refused to agree to 
the procedure which would record votes on 
any of the issues, including this one. Their 
position in this respect resulted in the col- 
lapse of the committee, and this was a very 
noticeable straw in the wind forecasting 
the great difficulty which the Eisenhower 
administration was going to have to effect 
changes in the Taft-Hartley law. It is prob- 
ably doubtful that Mr. Eisenhower was 
fully aware of the intense conflict surround- 
ing the law when he gave the signal to 
Durkin to establish the committee. The 
fate of this group and subsequent events 


* New York Times, March 6, 1953. 
* New York Times, September 18, 1953, p. 22. 


*S. 655, 83d Cong., Ist Sess., January 26, 1953. 
‘This was one of the amendments that Taft 
offered to change the law he coauthored. 
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now must demonstrate to the President the 
great problem he has in the task of modify- 
ing the law. 


Position of NAM 
and Chamber of Commerce 


As stated above, the House and Senate 
labor committees had the benefit of the 
advice from representatives of practically 
every group interested in the problem of 
national labor policy. Among the groups 
which offered suggestions to the committee 
were the National Association of Manu- 
facturers and the United States Chamber 
of Commerce. The chief spokesman of the 
NAM, Mr. George W. Armstrong Jr., 
president of the Texas Steel Company and 
chairman of the Industrial Relations Com- 
mittee of the NAM, testified before the 
House committee on March 4, 1953, just 
two days before the collapse of the Durkin 
advisory committee.’ The general tenor 
of his testimony could have been inter- 
preted as a tip-off to the position that some 
of the industry members of the Durkin 
group might take. 

Not only did this spokesman of the NAM 
oppose any change in the existing law, but 
he recommended many new legal restric- 
tions on unions. This position probably 
caused Mr. Eisenhower some concern since 
from all indications the President certainly 
did not want any new important legal curbs 
on unions but seemed willing to loosen up 
some of the Taft-Hartley restrictions which 
in the past involved an undue hardship on 
union activity. 

If this were the general attitude of the 
President, it certainly did not reflect the 
position of the NAM. Its spokesman ad- 
vocated legislation which would give em- 
ployers more opportunity to defeat unions 
at the time of bargaining elections. He 
specifically objected to the policies estab- 
lished by the National Labor. Relations 
Board in the General Shoe* and Bonwit 
Teller® cases. Under the General Shoe doc- 
trine, the Board at times has set aside 
elections where the record has shown that 
a union lost an election partly as a result 
of undue influence and interference on the 


part of the employer. In the Bonwit Teller 
case, the NLRB moved in the direction 
of making it an obligation on the part of 
the employer to provide union representa- 
tives with the opportunity to speak to em- 
ployees in a group on company property 
and time when employers have taken ad- 
vantage of the “captive audience” doctrine.” 
Under the “captive audience” doctrine, es- 
tablished by the Board in 1947, employers 
are legally free to force workers, on the 
pain of discharge, to listen to antiunion 
speeches on company property and just 
before representation elections, Under the 
Bonwit Teller rule, union representatives 
are to have equal time to address the “cap- 
tive audience.” 

In addition, the NAM spokesman advo- 
cated legislation which would upset a tra- 
ditional policy of the NLRB and upheld 
by the courts that employers have a legal 
obligation to produce certain financial infor- 
mation pertinent to wage issues during col- 
lective bargaining negotiations." He would 
further strengthen the secondary boycott 
provisions of the law, and clearly refused 
to go along with what was the position of 
Senator Taft and presumably reflects the 
thinking of the President that workers do 
not have to work on struck work. One of 
the proposals that Senator Taft made before 
he died was to loosen up the secondary 
boycott provisions of the Taft-Hartley law 
to the extent that workers and their labor 
organizations could lawfully resort to the 
secondary boycott whenever an employer 
subcontracts work to avoid the economic 
consequences of a strike.” 


Mr. Armstrong advocated additional re- 
strictions on the right to strike. It would 
be mandatory for the NLRB to seek an 
injunction from the federal courts whenever 
it appears that a jurisdictional strike is tak- 
ing place. Of greater consequences to 
industrial relations was his advocacy of a 
prohibition of all forms of strikes engaged 
in by unions to obtain recognition from an 
employer. In his opinion, a union would 
be limited to the utilization of NLRB pro- 
cedures to gain recognition. Regardless 
of the behavior of the employer, despite the 
protracted delays occasioned by the use 


™ Labor-Management Relations, cited at foot- 
note 2, Part 2, pp. 563-623. 

*77 NLRB 124 (1948). For a discussion of 
this doctrine see Millis, Harry A. and Brown, 
Emily Clark, From the Wagner Act to Taft 
Hartley (Chicago: University of Chicago Press, 
1950), p. 424 and pp. 527-28. 

* 96 NLRB, No. 73 (1951). 

” For a discussion of the ‘‘captive audience”’ 
doctrine see my Government and Collective Bar- 
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gaining (Philadelphia: J. B. Lippincott, 1951), 
pp. 475-77. 

1" Many citations control this point. See, for 
example, J. 1. Case Company v. NLRB, 8 LABOR 
Cases {§ 51,173, 321 U. S. 332 (1944); Aluminum 
Ore Company v. NLRB, 6 LABOR CASES { 61,332, 
131 F. (2d) 485 (CCA-7, 1942). 

2S. 655, 83d Cong., January 26, 1953. 


of administrative procedures of the NLRB 
and notwithstanding the merits of a par- 
ticular case, a union could not strike to 
force an employer to recognize a labor 
organization for collective bargaining pur- 
poses. Collective bargaining, moreover, 
would be restricted to individual plants or 
company-wide levels, Industry-wide strikes 
should be prohibited by law, according to 
the NAM spokesman, with the result of 
upsetting all forms of bargaining on an 
industry-wide, regional-wide or multi- 
employer basis. 


All forms of union security, Mr. Arm- | 
be | 
made illegal. Such a proposal would invali- 


strong further recommended, should 


date all contract clauses providing for a! 
union shop, maintenance of membership or, 
any other form of an agreement requiring! 
membership in a union as a condition of! 
employment. This, of course, goes muchj 
further than the existing restrictions of 
Taft-Hartley which makes only the closed 
shop form of union security illegal. The 
impact of such a recommendation, if ever 
enacted into law, can be deduced from thé 
fact that approximately 74 per cent of ali 
collective bargaining contracts, covering 
about 12 million workers provide for some 
form of union security.“ This proposal is 


made despite the fact that workers in over- 
whelming numbers voted in the now de- 


funct NLRB “union shop” elections to 
authorize their organizations to negotiate 
contract clauses providing for arrangements 
making union membership a condition of 
employment.” 


One more recommendation of Mr. Arm- 
strong deserves special comment. He would 
include in future national labor law a pro- 
vision which makes the federal law in- 
operative whenever it is in conflict with 
any state labor law. He would include in 
the national law a provision that nothing in 
the federal law “should be construed to 
nullify the power of any state to regulate 
strikes and picketing within its borders.” ” 
A precedent for this important suggestion 
is, of course, now included in the Tait- 
Hartley law. Under its provisions, a state 
may outlaw all forms of union security even 
though the federal law only prohibits the 
closed shop. At present 14 states have 


taken advantage of the opportunity in the 
national law and have outlawed all forms 
of union security. If the state supremacy 
idea is enacted into law, it can be expected 
that unions will be hampered by a variety 
of antistrike and antipicketing laws. 


Proposals made by the representative of 
the United States Chamber of Commerce, 
Mr. Powell C. Groner, president of the 
Kansas City Public Service Company, dupli- 
cate more or less the recommendations 
made by the spokesman of the National 
Association of Manufacturers, and conse- 
quently there is no need to detail them.” 
Only one important addition to the NAM 
position appears evident and that is the 
proposal of the National Chamber that the 
facilities of the NLRB should be denied to 
unions which seek to use their economic 
power to effect “monopolistic bargaining 
patterns.” His testimony does not fully 
describe just what is meant by “monopo- 
listic bargaining patterns,” though it reveals 
at least the prohibition of any form of 
multiemployer collective bargaining. 


The significance of the recommendations 
of these two major employer associations 
is clear enough. Should they be enacted 
into law, collective bargaining and unions 
as we knew them today would eventually 
disappear from the scene. It would turn 
the clock backward to the days wherein the 
legal climate made effective collective bar- 
gaining an impossibility. Actually it is 
extremely doubtful that the proponents of 
these extreme recommendations can expect 
enough votes in Congress to obtain passage 
of their proposals. They simply appear out 
of tune with the times, and it is very un- 
likely that any future Congress, regardless 
of which of the two political parties organ- 
ize it, would enact even a fair share of the 
NAM and Chamber proposals. Moreover, 
it is far from certain that the proposals of 
the NAM and the Chamber reflect the 
thinking of a good share of American 
business people, and particularly those who 
have had favorable experiences with col- 
lective bargaining. Perhaps the strategy 
of these employer associations was to take 
an ultra-extreme position relative to national 
labor policy in the hope that at least the 

(Continued on page 76) 


% Bureau of Labor Statistics, Bulletin 908, 
Union-Security Provisions in Collective Bargain- 
ing, 1947, p. 6. 

% During the four years in which the union 
shop election was required, the NLRB con- 
ducted 46,119 polls. Union shop agreements 
were authorized by workers in 44,795 of these 
referendums, or in 97 per cent of those con- 
ducted. Of the 5,547,478 workers who cast 


ballots, 5,071,988 or 77.5 per cent voted in favor 
of union security. Monthly Labor Review (De- 
cember, 1951), p. 682. 

% Labor-Management Relations, cited at foot- 
note 2, Part 2, p. 570. 

% Taft-Hartley Act Revisions, cited at foot- 
note 2, Part 1, pp. 135-175. 

" Taft-Hartley Act Revisions, cited at footnote 
2, Part 1, p. 161. 
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The Future of Collective Bargaining 
in an Age of Inflation 


By THEODORE LEVITT 


SINCE GOOD TIMES MAKE UNIONS PROSPER, AND THE END OF 
OUR PERIOD OF INFLATION IS NOT IN SIGHT, THE AUTHOR, 
ASSISTANT PROFESSOR OF ECONOMICS AT THE UNIVERSITY OF 
NORTH DAKOTA, EVALUATES WHAT THE DAYS AHEAD MAY BRING 


ag: August and September, 1951, there ap- 
peared a series of articles in The London 
Economist under the title “Agenda for an 
Age of Inflation.” The argument presented 
was that we live in an age of inflation, an age 
in which, because of a dozen or so listed 
factors, including war and cold war, the 
“sacrosanctity” of full employment, social 
services, the trend toward equality of income 
and capital wealth, and the shift of all demo- 
cratic countries to the left, we may expect 
the arrestment of any deflationary pressures 
and the continuation of inflation. Inflation, 
mild or severe, was said to be here to stay. 

Much of the apprehension about the in- 
flationary age focuses upon the activities of 
labor unions in the modern economy. In 
the United States, labor unions have become 
an important economic functional group only 
within the last 15 years, the very years 
during which many other changes in the in- 
stitutional configuration of the economy 
have helped create the preconditions for an 
inflationary age. Labor unions are the focus 


of apprehension not because it is felt that 
they compose the only group capable of initiat- 
ing inflationary pressures not already created 
by the changes listed by the Economist, but 
because of the feeling that there are compul- 
sives in unionism which require unions to 
behave in ways that necessarily create infla- 
tionary pressures, The successive “rounds” 
of wage increases in the United States in the 
last eight years are commonly cited as examples 
of how unabating trade union wage demands 
feed the inflationary mill. This pattern is 
deemed to be inevitable, not only by labor’s 
enemies, but also by its friends. Lord 
Jeveridge, who is certainly no enemy, has 
said, for example, “there is no inherent 
mechanism in our present system, which can 
with certainty prevent competitive sectional 
bargaining for wages from setting up a 
vicious spiral of rising prices under full 
employment.” 


The size of the unionized labor force in 
America may be expected to grow in the 


William H. Beveridge, ‘Full Employment im 
a Free Society (New York: W. W. Norton and 
Company, Inc., 1945), p. 199. 
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coming years, especially if these are infla- 
tionary years. The white collar occupations 
alone hold great possibilities for such growth. 
Indeed there is probably little doubt that the 
next great development in American trade 
unionism will be the organization of this 
group. Sooner or later its members will 
see, with the telephone girls, that what is 
good enough for airplane pilots, chemists 
and movie stars is perhaps good enough for 
them. They will become organized. Rightly 
or wrongly they will think that through 
union membership they will be able to in- 
sulate themselves against inflation.” But when 
this happens the public fears about the con- 
sequences of unionism will be that much 
more intensified. An_ inflation-conscious 
community will be bombarded with unending 
publicity about the alleged dangerous con- 
sequences of big unionism and particularly 
of industrywide collective bargaining, with 
unions as a result becoming the object of 
increasingly greater concern. The public, 
the press and industry will attribute price 
rises to union wage pressures. Congress will 
be asked to “do something.” Broadly, this 
may be expected to be the pattern of the in- 


flationary future, if in fact it is not already 
the pattern of the present. The question is: 
What ought to be done, and, more strictly 
in terms of the purpose of this paper, what 
can and in all likelihood will be done? 


If one assumes that something ought to 
be done, not only now but also in the event 
of a considerable further unionization of the 
labor force, what are the possible alterna- 
tives? With respect to direct attacks on the 
problem and assuming the absence of price 
controls, five typical ones suggest them- 
selves: (1) less or no industrywide collective 
bargaining; (2) a federal wage-fixing board, 
that is, some equivalent of compulsory arbi- 
tration; (3) compulsory relatively long-term 
contracts with cost-of-living escalator and 
productivity improvement-factor clauses; (4) 
formal promotion of and hope for the devel- 
opment of statesmanship in union wage 
practices, possibly with the help of a non- 
government national union-management council 
to develop union self-restraint and responsi- 
ble collective bargaining procedures and wage 
settlements; and (5) widening the market 
area of collective bargaining agreements so 


2 Whether such expectations are justified may 
be worth a moment's consideration. Arthur M. 
Ross has held that ‘‘real earnings in the highly 
organized industries have increased to a greater 
extent than have those in the less organized 
industries.'’ (Trade Union Wage Policy (Berke- 
ley and Los Angeles: University of California 
Press, 1950), p. 117.) While this conclusion is 
not unanimously shared by all economists. (See 
Richard A. Lester and Edward A. Robie, Wages 
Under National and Regional Collective Bar- 
gaining (Princeton: Industrial Relations Section, 
Princeton University, 1946), pp. 16-15 and 29-30. 
Also ‘Reflections on the ‘Labor Mo- 
nopoly’ Issue,"’ 40 Journal of Political Economy 
(December, 1947), pp. 526-527.) A number of re- 
liable studies give ample reason for believing 
that there are real wage advantages to unioniza- 
tion, certainly during the first few years after 
a union becomes bargaining agent in a given 
establishment. (See Gordon F. Bloom and 
Nathan Belfer, ‘‘Unions and Real Labor In- 
come,"’ 14 Southern Economic Journg?, (Janu- 
ary, 1948), pp. 296, 298: Paul H. Douglas, 
Real Wages in the United States (Boston: 
Houghton Miffin Company, Inc., 1930), p. 562; 
and Arthur M. Ross and William Goldner, 
‘Forces Affecting the Interindustry Wage Struc- 
ture,’’ 64 Quarterly Journal of Economics, (May, 
1950), p. 280.) There remain, of course the 
questions of whether in the absence of unionism 
national income might not have been higher 
and thus given all workers greater economic 
gains; whether organized workers benefited only 
at the expense of the unorganized; and whether 
unionization has reduced employment because 
of forced wage increases. Documentation of 
answers to these questions is extremely difficult. 
For the present perhaps it may be sufficient 
to see what some authorities say. Professor 


Reynolds seems to think that unions have 
8 


helped raise rather than lower national income, 
and when Professor Slichter says that ‘‘there is 
a strong probability that union pressure for 
higher wages will accelerate technological prog- 
ress,’"’ he implies the same thing. (Lloyd G. 
Reynolds, Labor Economics and Labor Rela- 
tions (New York: Prentice-Hail, Inc., 1949), 
p. 442; Sumner H. Slichter, The Challenge of 
Industrial Relations (Ithaca: Cornell University 
Press, 1947), p. 95. Bloom and Belfer seem to 
disagree with Slichter, however. See their 
Study, cited above, at p. 295.) Professor Dun- 
lop suggests that unions have probably tended 
to improve the distribution of income among 
wage workers rather than having wrung a 
greater share away from the upper income 
groups. (John T. Dunlop, Wage Determination 
Under Trade Unions (New York: The Mac- 
millan Company, 1944), p. 190. He says also, 
however, that insofar as wages as a whole are 
concerned they adjust in each industry to pro- 
ductivity changes. See his ‘“‘The Economics of 
Wage Dispute Settlement,”’ 12 Law and Con- 
temporary Problems (Spring, 1947), p. 287. The 
findings suggesting a change in the income 
distribution among wage workers rather than 
as between wage workers and upper income 
groups is supported in data presented by Harry 
Ober in ‘‘Occupational Wage Differentials, 1907- 
1947," 67 Monthly Labor Review (August, 1948), 
pp. 127-134.) And with respect to the last ques- 
tion, there is some feeling that as yet it is quite 
impossible to tell what in the aggregate the em- 
ployment consequences of union wage bargains 
are and have been. (See Arthur M. Ross, in 
the work cited above, at pp. 80-89 and 96-97, 
and Sumner H. Slichter, ‘‘Labor After the 
War,’ in Postwar Economic Problems (New 
York: McGraw-Hill Book Company, Inc., 1943), 
edited by Seymour E. Harris, p. 254, Also see 
footnotes 43-47, below.) 
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as to enable the parties to better estimate 
the broad economic consequences of their 
agreements, Let us examine each one of 
these. 


(1) Industrywide collective bargaining is 
maligned for many reasons, most of which 
relate directly or indirectly to its allegedly 
leading to excessively high wages and hence 
to high prices. In an age of inflation such 
an indictment cannot be taken lightly. This 
obviously calls for an examination of the 
theory according to which industrywide col- 
lective bargaining leads to high prices and a 
look at the facts to see whether it does. 


It is frequently contended that industry- 
wide bargaining, with its requirement that 
the managements of the organized plants in 
a given industry meet to bargain as a single 
unit with the union in question, results in 
legally sanctioned collusive agreements among 
the managements and between the manage- 
ments and the union. These are said to 
eventuate in excessive labor costs and the 
exploitation of the consumer. It is held 
further that industrywide agreements tend 
to equalize normal wage differentials between 
geographic areas and hence to thwart the 
birth of new firms and the economic develop- 
ment of other geographic areas.’ The facts 
do not support any of these allegations. 
Available research indicates that wages in 
the firms with the longest experience of 
dealing with unions on industrywide bases 
differ little from those in industries with less 
highly integrated industrial relations pro- 
cedures and indeed from those in unorganized 
firms and industries.* One investigator has 
concluded that between 1923 and 1940 inter- 
industry wage differentials were more easily 
explained by reference to productivity per 
man-hour and concentration of the industry’s 
output than by the degree of unionization.® 


Furthermore, Lester and Robie in their studies 
on industrywide and regionalwide agreements 
found that these generally set only minimum 
rates and provide considerable flexibility by 
establishing various wage incentive plans, 
by providing for a degree of local wage bar- 
gaining, and by exempting certain occupa- 
tions from the agreements.* With respect 
to the alleged collusive consequences of in- 
dustrywide bargaining Professor McCabe 
has disposed of the contention in short 
order: 

“The charge has been made that industry- 
wide bargaining leads to suppression of com- 
petition among employers and sellers, I do 
not believe that this charge can be substan- 
tiated. Competition among workers in fixing 
terms of employment and competition among 
employers as sellers are on different planes; 
there is no reason why the restriction of the 
one should lead to the restriction of the 
other. Nor need group action among em- 
ployers in negotiating an agreement with 
the union be accompanied by group action 
among them on prices. Historically there 
has been no correlation between the two 
kinds of group action among employers. 
The industries in which collective bargain- 
ing has been developed on an industry-wide 
or regional basis have not been the industries 
conspicuously accused of maintaining price 
monopolies.” 


Critics frequently include under the broad 
general designation of industrywide bargain- 
ing such practices as industry bargaining re- 
stricted to a limited geographic area and 
multiemployer bargaining (generally limited 
to large metropolitan districts) that cuts 
across industry lines. These practices have 
been developed to a high degree in the far 
western states and in eastern metropolitan 
areas. In these places wages and piece rates 


%It is of interest that possibly the most 
sweeping absolute denunciation of industrywide 
collective bargaining came not from the NAM 
or the United States Chamber of Commerce, but 
from an academic economist, who, being an 
economist and therefore an expert in many fields 
in addition to his own, said that ‘‘Industry-wide 
collective bargaining is bad economics, bad 
ethics, bad sociology, and bad politics.’’ See 
John H. Van Sickle in Hconomic Power of 
Labor Organizations, Hearings before the United 
States Senate Committee on Banking and Cur- 
rency, August 9 to 26, 1949, Part 2 (Washington, 
1949), p. 888 and following. Some of the more 
sober economic criticisms have been listed and 
discussed in detail by Richard A. Lester in 
Labor and Industrial Relations (New York: The 
Macmillan Company, 1951), p. 286 and following. 


*See, for example, citations in footnote 2 of 
the works by Lester and Robie, Lester, Bloom 
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and Belfer, Douglas, Ross and Goldner, and 
Ober. Alco John T. Dunlop, ‘Productivity and 
the Wage Structure,’’ in Income, Employment 
and Public Policy (New York: W. W. Norton 
and Company, 1948), pp. 341-362. 

* Joseph W. Garbarino, ‘‘A Theory of Inter- 
industry Wage Structure Variations '’ 64 Quar- 
terly Journal of Economics (May, 1950), p. 302. 
Professor Lester summarizes the findings of a 
number of these commentators in the article 
cited at footnote 2, pp. 287-293. 

®*Work by Lester and Robie, cited at foot- 
note 2, pp. 15, 20, 28, 50-51 and 95, 

*™David A. McCabe in Labor Relations Pro- 
gram, Hearings Before the Committee on Labor 
and Public Welfare, United States Senate, 
March 4-13, 1947, Part 4 (Washington, 1947), 

2252. Cited by Lester in the article cited 
at footnote 2, p. 288. 
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within the affected industries are indeed 
largely standardized.* However, nowhere 
in the reliable published academic studies 
that have been made of the experiences in 
these industries is there any indication that 
the agreements have led to the kinds of col- 
lusive price gouging or barriers to entry or 
to the rise of new areas for the development 
of these industries that are suggested by the 
critics of such agreements. Indeed, there 
is ample evidence that wage standardization 
agreements take the marginal firms’ prob- 
lems into. consideration® and that where 
there are barriers to entry they arise from 
technological considerations and considera- 
tions relating to industrial concentration, 
concentration that cannot be attributed to 
union activity. This latter point is particu- 
larly well illustrated by noting that in such 
atomized industries as the New York gar- 
ment industry and the West Coast fishing 
industry, new enterprisers enter the fields 
with an amazing rapidity without apparently 
finding the requirement to pay union-scale 
wages impeding their efforts or success. li 
is clear that to attribute wage standardiza- 
tion in a given industry to unions and to be 
concerned with that form of standardization 
to the apparent exclusion of all other reasons 
for it and to attribute some of the most 
blatant shortcomings and problems of our 
economy to the operation of that form of 
standardization is indeed to be myopic. Pro- 
fessor Dunlop, for example, has pointed to 
the existence of wage standardization in 
some of our major industries long before 
they were unionized, in steel since 1915.” 


With respect specifically to multiemployer 
bargaining that cuts across industry lines, 
it is confined largely to the western states. 
It started in San Francisco in 1934, and, as 
of 1945, approximately 2,000 employers were 
members of the San Francisco Employers 
Council, the association representing the 
area’s employers engaged in multiemployer 


bargaining.” Similar organizations operated 
in Tacoma, Sacramento, Reno and in Butte, 
Montana. In San Francisco the employers’ 
council exists “to promote the recognition 
and exercise of the right of employers to 
bargaining collectively.”” About three 
fourths of the employers in the area are 
covered by labor contracts made under a 
master agreement negotiated by the council 
and the unions. According to Kerr and 
Fisher, “The employers fought to establish 
the master agreement principally to prevent 
strong unions from using whipsaw tactics 


. successfully against them by gaining differ- 


ent concessions from different employers, 
and then standardizing the several separate 
agreements at the most favorable level of 
concession on each individual issue.” The 
master agreement is a relatively flexible 
document in which wages and working 
conditions are in a general way outlined. 
Each employer association representing a 
given industry then bargains and makes con- 
tracts with the union or groups of unions 
whose jurisdictions extend to the specific 
industries. The resulting contracts, which 
are generally negotiated on an industrywide, 
product-market basis, embody the provisions 
of the master agreement. As the result 
wages tend to become substantially stand- 
ardized within each industry, and somewhat 
standardized within the geographical area 
encompassed by the master agreement. How- 
ever, there is no standard formula employed 
in setting wages under the master agree- 
ment. Hence, no employer has any guar- 
antee that from one contract period to the 
next his approximate wage cost-price rela- 
tionship will be about the same or that his 
profit rate will, all other things being equal, be 
about unchanged. When wage levels are 
set in a way that involves the joint bargain- 
ing by many firms with perhaps unequal 
nonwage costs, there is the danger that some 
firms may be forced to pay wages higher 
than they seem able to afford. But in an age 


*For a summary of the Western experience 
see Clark Kerr, ‘Collective Bargaining on the 
Pacific Coast,’’ 64 Monthly Labor Review (April, 
1947), pp. 650-674. 

* An expert commenting on the full-fashioned 
hosiery industry has noted that the agreements 
inevitably take into consideration the wage 
impact on the entire industry, particularly the 
impact on the marginal employer. See Thomas 
Kennedy, ‘‘The Significance of Wage Uniform- 
ity,"’ in Proceedings of the Conference on 
Industry-wide Collective Bargaining, University 
of Pennsylvania (Philadelphia: University of 
Pennsylvania Press, 1948), pp. 5 and 20, 

” John T, Dunlop, ‘‘Allocation of the Labor 
Force,"’ in the work cited at footnote 9, p. 39. 
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™ See Roy M. Patterson, ‘‘Collective Bargain- 
ing with Associations and Groups of Employ- 
ers."' 64 Monthly Labor Review (March, 1947), 
p. 440. This article has been published by the 
Bureau of Labor Statistics as Bulletin No, 897 
(1947). 

2 From the San Francisco Employers’ Council, 
Articles of Incorporation and By-Laws (1938) 
quoted by Clark Kerr and Lloyd H. Fisher in 
‘‘Multi-Employer Bargaining: The San Fran- 
cisco Experience,’’ in Richard A. Lester and 
Joseph Shister, Insights Into Labor Issues (New 
York: The Macmillan Company, 1948), pp. 25-61, 
28. The following discussion of the council is 
taken from this article. 


Work cited at footnote 12, p. 30. 
January, 1954 e Labor Law Journal 


~ 


of inflation this is not a particularly perti- 
nent problem. As Kerr and Fisher point 
out, “The real test will come when the busi- 
ness cycle is no longer on the upswing.” ™ 
Operational technicalities aside, do reliable 
studies of master agreements in operation 
support the contention that they lead to ex- 
cessive wages and high prices? The an- 
swer is definitely “no.” In San Francisco, 
for example, wage rates have risen less 
rapidly since 1942 than they have in almost 
any other major urban area in the United 
States.” The conclusions of Kerr and Fisher 
are: * 


(a) “This association type of collective 
bargaining has not generally resulted in 
collusive action against the consumer. Nor 
is there any evidence that small firms have 
suffered. Rather they are given greater con- 
sideration in the final decisions than under 
the contract leadership form of bargaining.” 


(b) Two of the objections “at least” to 
the “San Francisco pattern ... have not 
generally materialized . . . —elimination of 
price competition and destruction of the 
small firm.” 


(c) “The bargains, made over a large 
area, are based on more careful delibera- 
tion, and consideration is given to the effects 
on larger groups of workers and employers. 
Industrial relations becomes more a study 
in political economy and less one in pure 
economics, This more rational type 
of settlement is facilitated on both sides by 
the greater availability to everybody of 
“legal research, negotiating, arbitration, and 
informational services.” 


The objection to industrywide bargaining 
is generally meant to include one other type 


of bargaining, namely unionwide pattern 
bargaining. Indeed, it is this that is gen- 
erally subject to such strong criticism in the 
objections to so-called industrywide bar- 
gaining. In view of the fact that there are 
only about seven industries, including none 
of the large mass production industries, in 
which strict industrywide bargaining exists,” 
most references to industrywide bargaining 
must be assumed to mean unionwide pat- 
tern bargaining. This is clearly evident from 
the testimony of industrial leaders before 
the Senate Committee on Labor and Public 
Welfare in the hearings leading to the pass- 
age of the Taft-Hartley Act and in recent 
hearings relating to its proposed amend- 
ment. Many of them sought to outlaw the 
type of unionwide bargaining that is typical 
in the pattern bargains of the steel industry. 
The proposed Ball amendment to the Taft- 
Hartley Bill sought to do just that. In fact 
it passed the House of Representatives but 
failed to pass in the Senate by only one 
vote. 

The typical complaint against unionwide 
pattern bargaining is that it is inflationary, 
monopolistic and coercive.” It is deemed 
to be inflationary because “it imposes on 
employees and employers arbitrary wages 
....’™ It is deemed to be monopolistic 
because a union that cuts across company 
lines imposes like wage costs on all com- 
panies. It is deemed to be coercive because 
a powerful union can allegedly impose 
“arbitrary wages and working conditions 
without consideration for [these companies’ ] 
competition, their local problems, or the pub- 
lic’s interest in having their products at the 
lowest possible prices.” The question is 
whether these allegations are supported by 
the facts, and further what is the likelihood 
of this kind of bargaining being outlawed, 


™ Work cited at footnote 12, p. 49. 

% The World War II experience to this effect 
is cited in the work cited at footnote 12, p. 51. 
More recent comparisons reveal no change in 
this pattern. See, for example, Handbook of 
Labor Statistics, United States Bureau of Labor 
Statistics (1950 Ed.), pp. 93-96. 

1% Work cited at footnote 12, pp. 59-60 and 
55-56. 

"The Bureau of Labor Statistics listed the 
following industries as having national or indus- 
trywide bargaining in 1947: bituminous coal 
mining, elevator installation and repair, glass 
and glassware, installation of automatic sprink- 
lers, pottery and related products, stoves and 
wall paper manufacturing. In the spring of 
1947, of the estimated 50,000 labor contracts in 
effect in the United States, about 5,000 were 
negotiated with employer groups, from small 
city associations to truly industrywide groups. 
They covered about four million workers and 
fell equally into manufacturing and nonmanu- 
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facturing employments. Less than 509,000 work- 
ers were covered by industrywide contracts. ,5ee 
work cited at footnote 11. See also another 
listing with somewhat better breakdowns, Jules 
Backman, ‘‘Multi-employer Bargaining and Rel- 
ative Wage Costs," 33 Review of Economics and 
Statistics (November, 1951), p. 344. 

1% See Harold W. Metz and Meyer Jacobstein, 
A National Labor Policy (Washington: The 
Brookings Institution, 1947), pp. 32-34, 61-64 and 
57-58. Also Leo Wolman, I/ndustry-wide Bar- 
gaining (Irvington-on-the Hudson; Foundation 
for Economic Education, 1948), p. 35, and his 
testimony in Labor Relations Program, Hear- 
ings before the Committee on Labor and Public 
Welfare, United States Senate, Part 1 (Wash- 
ington, 1947), p. 96. 

” Testimony of E. S. Evans, Jr., in behalf of 
the Nonbasic Steel Coordinating Committee, in 
the hearings cited at footnote 18, p. 642. 


See footnote 19. 


and, if it should be outiawed, what the like- 
lihood is that wage settlements will then 
be any less inflationary than they are now 
alleged to be. 


A publication of the Brookings Institu- 
tion has suggested that the pattern type of 
bargaining of the United Steelworkers of 
America (CIO), for example, which begins 
with an agreement with the larger and pre- 
sumably more thriving producer and then 
seeks simultaneously to spread the same 
settlement to the smaller and less thriving 
ones, must make “some form of price fix- 
ing inevitable” so as “to make it possible 
to keep the less efficient firms in business.” 
This, it is argued, “would be detrimental to 
the consuming public.”” Two recent full- 
fledged studies of wage developments and 
market conditions in the entire steel indus- 
try do not substantiate any of the elements 
of this charge. To the extent that price- 
fixing arrangements have existed in steel, 
they antedate unions by decades. With re- 
spect specifically to the effect of union wage 
pressures on steel prices during the infla- 
tionary period 1945-1948, one investigator 
concludes that the then-existing forces of 
labor supply and demand would have forced 
both wages and prices up, unions or no 
unions, and that indeed they might very 
well have gone higher in the absence of the 
stabilizing effects of union wage bargains 
which resulted, at the very least, in wage 
changes being made only once each year, 
rather than whenever supply and demand 
conditions required changes in any of the 
52 weeks during that year.” With respect 
to pattern bargaining, another investigator 
found that the union invariably modified 
and adapted its policies to fit special cir- 
cumstances, especially those of marginal 
producers. He found further that “For non- 
steel unions in basic-steel centers, union- 
wide policy was not generally inconsistent 
with labor market requirements,”™ thus 
countering the frequent charge that pattern 
bargaining in the steel industry has imposed 
abnormal and disruptive wage levels on 
communities with a lone steel plant. He 
concludes that “Although pattern bargain- 
ing has been attacked as a form of ‘labor 
monopoly’ and as a cause of serious eco- 
nomic dislocation, the record in the case of 


the best-known practitioner of pattern bar- 
gaining, the United Steelworkers of America, 
does not seem to support the charges.” ™ 
In the face of these findings from carefully 
documented and analytically precise studies, 
we have seen only oblique generalizations 
and unsupported charges claiming the con- 
trary. 


If unionwide bargaining that cuts across 
company lines is outlawed, it will be only 
after an immense Congressional battle. Con- 
siderations other than its effects on prices 
must enter the decision of whether to let 
it stand or fall. More than one commenta- 
tor has shown by concrete example how 
unionwide bargaining has a stabilizing effect 
on industrial relations and promotes indus- 
trial peace. It must be obvious to even the 
casual observer that centering the power 
to make wage and related agreements in the 
national rather than the local union offices, 
by tending to equalize intraindustry wages 
and working conditions, helps prevent in- 
vidious comparisons between unions and 
companies that would otherwise become 
grist for dissident demagogues within local 
unions who would use these differences to 
harass, embarrass and unseat responsible 
union leaders. Centering more of the power 
to arrange all of the wage and related con- 
ditions in the isolated locals of the large 
unions which now engage in unionwide in- 
dustry bargaining, while perhaps strengthen- 
ing the local leadership, might also generate, 
as in the building trades unions, the rise 
of irresponsible little power oligarchies with- 
in the leadership of the locals, oligarchies 
which would lead to excessive and short- 
sighted wage demands. It is hard to see 
how anything would be gained, and easy to 
see how much might be lost, by outlawing 
industrywide bargaining and variations thereof. 
Still there appears to be considerable senti- 
ment for such legislation. 


The proposed Ball amendment to the 
Taft-Hartley Bill would have limited NLRB 
certification to unions representing only em- 
ployees of one employer, or of several em- 
ployers within the same metropolitan area 
or county. It would have been an unfair 
labor practice for parent unions to require 
affiliated locals to settle for contract terms 
prescribed by the parent. While many man- 


% Work by Metz and Jacobstein cited at foot- 
note 18, p. 62. 

2 Albert Rees, ‘‘Postwar Wage Determination 
in the Basic Stee! Industry,’’ 41 American Eco- 
nomic Review (June, 1951), pp. 401-403. See also 
his ‘‘Wage Price Relations in the Basic Steel 
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Industry, 1945-1948,"" 6 Industrial and Labor 
Relations Review (January, 1953), pp. 195-205. 
George Seltzer, ‘‘Pattern Bargaining and 
the United Steelworkers,’’ 59 Journal of Politi- 
cal Economy (August, 1951), p. 331. 
™* See footnote 23. 
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agement spokesmen backed the amendment, 
representatives from such employer groups 
as the National Federation of America Ship- 
ping, Inc., and the United States Clothing 
Manufacturers Association, fearing the debili- 
tating consequences of atomized unionism, 
argued against its adoption at the Taft- 
Hartley hearings. Professor Lester has 
summarized his own objections to it as 
follows 


“The proposal... would involve enforc- 
ing complete independence of union activities 
in each locality or company and forbidding 
any coordination of wage demands or other 
cooperation on an inter-locality or inter- 
company basis. The suggestion is aimed at 
compartmentalizing national’ unions and elimi- 
nating all national and regional bargaining. 
Some of the proponents of such a program 
would apply it also to employers and em- 
ployers’ associations, presumably forbidding 
any exchange of information or discussion 
that resulted in two or more companies 
adopting a particular labor policy that ex- 
tended beyond a locality... . National unions 
would presumably become ineffectual fed- 
erations, leaving the labor government top- 
heavy with loose federations .... Craft 
unions would be most severely affected, since 
they are organized by occupation rather 
than employer. Without a thorough- 
going break-up of industrial combination 
and large companies, this sort of proposal 
seems neither logical nor defensibie 
The proposal would be practically 
impossible to enforce. Presumably it would 
be necessary to make it illegal for national 
union officials to make statements on union 
policy or to print suggestions for union 
demands, if the granting or withholding of 
the national union's support, insignia, funds, 
or favors were implied in any way. Con- 
sequently, enforcement would seem to re- 
quire significant curtailments of freedom of 
speech and the press as well as a marked 
degree of government intervention in the 
internal affairs of unions.” 


The frequently proposed application of 
the antitrust laws to labor unions has the 
same objective as the Ball amendment. But, 
as Lester has pointed out, even if the laws 
could be applied, their legalistic and protracted 
procedures could be expected to be no more 
effective here than in the area in which they 
have customarily been applied. Further- 
more, it is not entirely certain that they 


The Brookings Institute is located in 
Washington, D. C., not far from the 
White House. It was founded by 
Robert S. Brookings, a St. Louis 
woodenware manufacturer. He re- 
tired from business in 1897 and was 
appointed trustee of the Carnegie 
endowment for international peace. 
Brookings then created an institute 
of government research and a Brook- 
ings graduate school. These were 
merged in 1927 under the present 
name and Harold G. Moulton be- 
came the president of the new organ- 
ization. 


can be adapted to labor cases. Senator Taft 
himself has remarked that “You would prac- 
tically have to write an antitrust law for 
labor, because I do not think the Sherman 
Act is really aimed at it, or that the word- 
ing is particularly suitable.” ™ 

In view of these complications, in view 
of the demonstrated ability of this kind of 
bargaining to adjust to the needs and con- 
siderations of varying geographical areas 
and to the economic problems of different 
firms, in view of the local abuses and whip- 
saw union tactics that might ensue under 
a more atomized union structure, and in 
view of the practical necessity of the new 
administration in Washington to demon- 
strate that it is not bent on destroying labor 
if it wants another term as the party in 
power, it is not likely that unionwide bar- 
gaining will be outlawed in the foreseeable 
future. If it should be, however, there is 
nothing in past experience to indicate that 
union wage pressures would be any less 
inflationary than they are now alleged to 
be. Indeed, they may become more infla- 
tionary, spurred by the irresponsible behavior 
of local labor leaders whose parochial situa 
tions will render them incapable of seeing 
the larger whole and whose struggles for 
power and security of leadership will require 
them to make demands and adopt tactics 
that would only worsen existing conditions. 

It is a commonplace observation that 
employers negotiating as a group or nego- 
tiating singly with a union that makes 
similar and simultaneous demands on all 


*% Work by Lester cited at footnote 3, pp. 


2 Labor Relations Program, Hearings before 
the Committee on Labor and Public Welfare, 
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United States Senate, Part 4 (Washington. 
1947), p. 1793. See Lester in the work cited 
at footnote 3, p. 296. 
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other members of an industry are more 
likely to resist union demands which they 
do not like than if they are bargaining alone 
with an isolated union, or with a national 
union that is not at the same time making 
the same demands of the other members of 
the industry. In the former case a work 
stoppage will affect all companies alike. The 
threat of a walkout in one, while the others 
continue to Operate, would compel the threat- 
ened employer to come to terms that he might 
otherwise effectively resist. Under more 
atomized unionism and collective bargain- 
ing the competition among labor leaders 
that is now alleged to require each to seek 
increasingly more favorable concessions for 
his union would be vastly multiplied. Com- 
parisons of leadership prowess would not 
be limited to what a few national leaders 
have been able to get for their respective 
unions, but would be proliferated to thou- 
sands of local situations, each local leader 
seeking to demonstrate his superiority by 
pushing for the most favorable wage con- 
cession possible. Furthermore, to the extent 
that workers now refrain from joining 
unions, as some popular commenators have 
contended, because of alleged boss domina- 
tion from far-off places, more might join 
when locals are strictly autonomous. This 
would increase the power of locals and, as 
in many craft unions, lead to even greater 
wage pressures and shortsighted demands 
that consider neither the firm’s nor the na- 
tional effect. Under the pressure of more 
extensive invidious comparisons, union lead- 
ers would respond more exclusively to the 
politics of the situations in which they find 
themselves. Economic considerations, both 
in respect to the firm and the nation, would 
take a back seat. Clearly then, if inflationary 
pressures are a concomitant of unionism, 
it is atomized unionism, with strict local 
autonomy and localized collective bargain- 
ing, not industrywide, unionwide, regional, 
or multiemployer bargaining, to which they 
are uniquely peculiar. 


(2) Comparatively little needs to be said 
about the advisability or possibility of in- 
stituting some form of government wage 
stabilization or compulsory arbitration as a 
means of abating union wage pressures in 
an age of inflation. Compulsory arbitration, 
as traditionally conceived, means that in the 
event the contending parties are unable to 
reach an agreement they submit their differ- 
ences to an impartial person or board with 
whose decision the parties agree in advance 


On December 17, 1953, Presi- 
dent Eisenhower called a meeting of 
Republican leaders of the Senate 
and the House, chairmen of various 
committees, and members of his 
cabinet. At this meeting the Presi- 
dent outlined some of the accom- 
plishments of his administration so 
far. Among those cited were these: 
reducing, by 13 billion dollars, the 
previous administration's request for 
more appropriations; clearing the 
way for January tax reductions; 
stabilizing the purchasing power of 
the dollar; and removing controls. 


to abide or which is somehow enforceable 
by law. This is generally suggested as a 
device to prevent work stoppages, particu- 
larly in industries the interruption of whose 
services would lead to chaos. In the United 
States the Railway Labor Act provides some 
such procedure. States like New Jersey and 
Massachusetts employ variant forms of com- 
pulsory arbitration in public utilities. The 
type of situation with which we are con- 
cerned in the present discussion involves 
something more. It would require, first, the 
formal establishment of a national wage 
policy setting the limits of wage increases. 
Second, it would require that every new 
wage agreement be submitted to the arbitra- 
tion (ar stabilization) board for approval. 
Third, it would mean that in any event wage 
determination be taken out of the collective 
bargaining machinery and placed into the 
hands of a distant officialdom. 


It may be said right off that there is 
little likelihood that such a program will 
be instituted. Labor wouldn’t like it; man- 
agement wouldn't like it; the so-called pub- 
lic Wouldn’t like it; the people who would 
have to administer it wouldn’t like it; and 
‘Congress most of all wouldn’t like it. Sena- 
tor Taft recently set the tone on this ques- 
tion, saying that “If you fix wages, then 
you must tamper with prices too, and that’s 
the end of free competition. A lot of incon- 
venience is justified to prevent that from 
happening.”” But in the absence of price and 
profit controls, a wage-fixing arrangement 
would be out of the question. Even if it 
were adopted, however, there is little like- 
lihood that it would work. Experience with 


~~ at Robert A. Taft quoted in ‘‘Labor,’’ Fortune 
(January, 1953), p. 63. 
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wage stabilization during World War II 
and in the last two years suggests that it 
would fail, especially in the absence of the 
facilitating appeal to wartime patriotism. 
Furthermore, there is no evidence that arbi- 
tration really works, even when it operates 
under a national wage policy such as it 
does in Australia. There the Commonwealth 
Court of Conciliation and Arbitration has 
administered compulsory arbitration since 
1905. But it has brought neither industrial 
peace nor stabilized wages. Many difficulties 
are encountered, chief among which for the 
purposes of the present discussion is that 
the court’s policies and awards must, in 
order to be effective, exhibit some stability 
in an unstable economic environment over 
which it has no control. The court must 
forecast the future and must take into ac- 
count, among many relevant factors, the 
effect of its doings on productivity, the dis- 
tribution of income and the level of income. 
But the court has no voice in the planning 
and making of the national economic policies 
with which its own must be co-ordinated and 
on which the success of its own depends. 
Furthermore, the court is in the democra- 
tically intolerable and administratively im- 
possible position of being a legal body 
employing legal methods in the making of 
major economic decisions that in the final 
analysis must be made politically and be 
subject to popular checks. In effect the 
court is an economic policy-making board, 
although to the extent that there is any 
over-all economic policy, either in the Com- 
monwealth or in the United States, that 
policy is political. We thus find an almost 
irreconcilable and certainly intolerable eco- 
nomic-political-legal conflict built directly 
into the very machinery that is supposed to 
moderate conflict and help steer the economy 
on a level path. This cannot be done. One 
commentator has concluded that “The ob- 
jective record of compulsory arbitration in 
Australia is not such as to recommend the 
system to countries that do not have it.” ™ 
Another underlines. this finding by noting 
that “The workers are discontented, the 
unions aggressive, employers resentful, 
awards and orders of conciliation commis- 
sioners and the special authorities often de- 
fied, while stoppages in the factories are 
frequent.” 


*% Benjamin H. Higgins, ‘“‘Wage Fixing by 
Compulsory Arbitration—The Lessen of Aus- 
tralia,"’ 18 Social Research (September, 1951) 
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2” Orwell de R. Foenander, ‘‘The Common- 
wealth Court of Conciliation and Arbitration,” 
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Even if collective bargaining were capable 
of helping the contending parties arrive at 
agreements that might be certified by the 
arbitration board, it is unlikely that col- 
lective bargaining under these conditions 
would be meaningiul or that agreements 
reached before they are submitted to the 
board for approval would ever be approved. 
If agreements were submitted to the board, 
they would very likely simply be agree- 
ments to come to sufficient agreement to 
enable the cases to be placed before the 
board, where the contract might be thrashed 
out in earnest for final approval. As a mat- 
ter of fact, neither party would want, during 
regular negotiations, to agree to a final set- 
tlement to be presented for board approval 
for fear that it might be pared down by 
the board, Both parties would refrain from 
coming to an agreement. They would want 
to save their arguments for presentation 
before the board, where they really count. 
Should genuine agreements be reached, how- 
ever, they would probably be such, as recent 
experience with wage stabilization in the 
United States shows, as would not be viewed 
with favor by the board. Knowing this, the 
disputants would, from the outset, again 
save their major arguments and claims for 
presentation before the board where the real 
bargaining would take place. The board 
would be swamped and the whole machinery 
would presently topple. But, furthermore, 
there is a question as to whether there would 
be any bargaining even before the board. 
As Professor Forsey has pointed out, the 
criteria that arbitrators usually consider, 
such as “what is ‘fair’ and ‘reasonable’ or 
what workers in comparable industries or 
jobs are getting, or a health and decency 
or minimum subsistence budget, or the par- 
ticular industry's ability to pay,” “—these 
cannot be the guiding principles if real sta 
bilization is the object. The board would be 
compelled to operate by formula, a device 
that, while theoretically providing certainty 
and perhaps even stability, would hardly 
work in practice. The Mad Hatter used the 
best butter, positively the best, to repair his 
watch. But the blamed thing still wouldn't 
run. So with wage stabilization or com- 
pulsory arbitration. 


(3) In the absence of the voluntary nation- 
wide adoption of relatively long-term cost-of- 


63 Quarterly Journal of Economics (August, 
1949), p. 427. 

* Eugene Forsey, ‘'Trade Union Policy Under 
Full Employment," pp. 305-328 in the Lester and 
Shister work cited at footnote 12, p. 316. 
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living escalator clauses and annual productivity 
improvement-factor clauses in labor-man- 
agement contracts it may be suggested that 
these be made compulsory as a means of 
preventing inflationary wage pressures aris- 
ing out of annual or biannual wage negotia- 
tions. The UAW-CIO now has such contracts 
with a number of large auto manufacturers. 
They run for five years and are not, for 
most practical purposes, subject to reopen- 
ing until 1955. Altogether there are. now 
some 1,400 of these contracts, covering some 
3.5 million workers. The first was signed 
by General Motors in 1948 and lasted two 
years. Specifically, the present General Mo- 
tors contract, for example, calls for quarterly 
one-cent-an-hour wage increases for each 
0.6 point rise in the Bureau of Labor Stat- 
istics’ Revised Consumers’ Price Index. One 
cent wage reductions are to accompany each 
quarterly 0.68 point drop in the index, with 
the total reduction limited to five cents dur- 
ing the life of the contract. The annual 
improvement factor provides for an addi- 
tional annual hourly wage increase of four 
cents, representing approximately the esti- 
mated 2:5 per cent yearly productivity in- 
crease per worker. 


While it has not exactly been idolized as 
a great instrument for abating undue union 
wage pressures, this type of contract has 
caught the imagination and enlisted the sup- 
port of many people. One well-known eco- 
nomist has acclaimed it as probably “destined 
to be a landmark in labor relations in this 
country.”™ That its inclusion in all labor 
contracts would abate inflationary wage 
pressures is, however, doubtful. Indeed, it 
might be the worst possible way of dealing 
with inflationary pressures arising from 
wages. If applied throughout industry it 
would, in the first place, as Ross has noted,” 
lead to equal changes of all wage rates 
nearly everywhere, thus benefiting no one 
except the borrower, the very person whose 
activities should be curtailed during infla- 
tion. The cost-of-living clause only guar- 
antees the purchasing power of wages at 
the level existing when the contract was 
made. Rather than preventing inflation it 
insures its continued existence. But even 


worse, it removes the brake to inflation that 
the annual or biennial negotiation of wage 
contracts now provides by stabilizing wages 
during the interval between negotiations. 
Ross points out that negotiated wages ordi- 
narily tend to lag behind prices during infla- 
tion.” The cost-of-living escalator insures 
that they do net, that insofar as inflation 
can be attributed to wage pressures, that 
inflation will continue. Third, cost-of-living 
escalators tend to rigidify business cost 
structures and to that extent reduce the 
flexibility necessary to produce downward 
price adjustments. Finally, without price 
and related controls, this device reduces it- 
self to an empty bureaucratic gesture, as 
some European countries are so sadly dis- 
covering. 


Annual improvement factor wage increases, 
on the other hand, provide a rational and 
objective basis for wage increases, but can 
hardly be applied in all employments. Par- 
ticularly, they cannot be applied uniformly 
in all employments. In addition, strictly 
from the viewpoint of planning to moderate 
inflation, there is a question as to whether 
such increases ought to be made an anual 
custom. 


From the practical point of view it is 
unlikely that either or both devices can be 
made compulsory or will be adopted volun- 
tarily on a wide scale. Union reluctance to 
write them into contracts stems not only 
from any fear that price declines might 
result in automatic wage cuts. It also stems 
from the fact that, for unions, wage deter- 
mination is part of their political function 
and the abdication of it, even if only for a 
brief five-year period, might reduce the 
future bargaining power of the union leader, 
his ability to hold the union together as an 
active agent of the workers and his ability 
to maintain his position of power. His 
strength as a leader and hence his power 
as a bargainer depend on his making tan- 
gible deliveries to the membership at rela- 
tively frequent intervals. Knowing. this, 
unless his position is unusually secure, the 
union leader will not risk making himself 
or the union obsolescent by agreeing to 
long-term contracts calling for automatic 


*t Work by Lester cited at footnote 3, p. 257. 
Among some of the early commentaries on this 
type of contract. see Arthur M. Ross, ‘‘Com- 
ments on the GM-U.A.W. Wage Contract of 
1948,"" 31 Review of Economics and Statistics 
(February, 1949), pp. 1-7; M. W. Reder, ‘‘The 
Significance of the 1948 General Motors Agree- 
ment,”’ in the same publication at pp. 7-14; 
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Motors-United Automobile Workers Agreement 
of 1950,"" 58 Journal, of Political Economy (Oc- 
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wage increases that do not enable him to 
make periodic and dramatic demonstrations 
of his indispensability in obtaining wage con- 
cessions from management. 


With respect to the annual improvement 
factor, management might view it as an 
undue burden on its cost structure and as 
an impossible limitation on its entrepre- 
neurial functions. To be fair, every estab- 
lishment would have to have its own 
improvement factor based on its own expe- 
rience, rather than the same factor applying 
to each industry and firm. Calculation of 
the productivity factor in each firm or in- 
dustry would require the establishment of a 
single formula to be used throughout the 
nation and into which each firm could feed 
the relevant variables peculiar to its expe- 
rience. But it would be fatuous indeed to 
expect that such a formula could ever be 
agreed to by all the parties likely to be 
affected by it. Furthermore, annual produc- 
tivity wage increases might reduce a firm's 
capacity for long-run expansion by depriving 
it of the benefits of short-run productivity 
gains. The escalator clause, on the other 
hand, would weaken the very basis of in- 
dustrial democracy, namely, collective bar- 
gaining. Escalator clauses require long-term 
contracts; but long-term contracts tend to 
defunctionalize the union leadership and 
put top management out of touch with the 
union for an excessive length of time. Such 
a lapse in face-to-face relations might under- 
mine the understanding and trust that may 
have been developed over years of regular 
meetings. Even in romantic love, where 
distance and absence are said to make the 
heart grow fonder, many cases are known 
in which they have incubated unjustified 
fears and suspicions. In the case of labor- 
management relations these would sooner 
or later be adumbrated into justified differ- 
ences that lead eventually to ill-considered 
union charges and demands, and to irra- 
tional management intractability; in short, 
to revived industrial warfa.e. If govern- 
ment should seek to impose these devices on 
management and labor there would be open 
revolt, thus ensuring, if not the failure of the 
effort to impose them, certainly their failure 
in operation. 


* Alvin H. Hansen, Economic Policy and Full 
Employment (New York: McGraw-Hill Book 
Company, Inc., 1947), p. 246. 

% See Everett M. Kassalow, ‘‘New Patterns of 
Collective Bargaining,’’ in work by Lester and 
Shister cited at footnote 12, pp. 116-133. Simi- 
larly optimistic points have been made by a 
research director of a large AFL union, a man 
known hot only as a competent economist but 
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(4) A fourth and not infrequently sug- 
gested way of dealing with inflationary 
forces arising from union wage pressures 
is the formal promotion of and hope for the 
development of “reasonableness” and “states- 
manship” among union leaders, possibly 
with the help of a nongovernmental national 
union-management council. Advocates of 
this approach take heart from the evident 
decline in labor-management malevolence 
during the last decade and the increasing 
use both sides are making of the expert, 
with his charts, graphs and figures, to lend 
empirical and logical support to wage dis- 
cussions, rather than relying exclusively on 
intimidation, force and argumentation. They 
point out, furthermore, that labor leaders 
are increasingly developing a sense of social 
responsibility, particularly in response to 
over-all government efforts to achieve full 
employment and stability. Professor Hansen, 
for example, has said optimistically that 
“When society as a whole, through the 
government, undertakes responsibility for 
full employment and social welfare, labor 
may be expected, on past experience, to 
respond by living up to its social responsi- 
bilities.”“ A man long identified with the 
labor movement as an economist and re- 
search specialist cites the postwar establishment 
of the CIO Wage Research Committee and 
the numerous memoranda it has issued, the 
famous Nathan Reports, the wage-policy 
consultation among AFL building and 
printing trades unions, and the UAW'’s 
postwar study on “How to Raise Wages 
without Increasing Prices,” as illustrating 
the increasingly statesmanlike concern of 
unions for the consequences of their be- 
havior.” He concludes that the labor move- 
ment “cannot pursue exactly the same sort 
of pressure-group tactics that were possible 
when it included only three or four million 
workers,” that “Increased social and politi- 
cal considerations on the part of the labor 
movement seem inevitable,” and that “in 
the presentation of labor’s economic de- 
mands this transition is already underway.” 


It is thus felt that unions not only must 
but are behaving more reasonably, especial- 
ly during inflationary times, when the 
slightest provocation may set the whole 


also as a competent sociologist. See Alfred 
Braunthal, “‘Wage Policy and Full Employ- 
ment,”’ in Planning and Paying for Full 
ployment (Princeton University Press, 1946), 
edited by Abba P. Lerner and Frank D. Gra- 
ham, pp. 128-146, especially pp. 142-146. 

* Work by Braunthal cited at footnote 35, 
p. 133. 
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economy off on a further inflationary binge. 
It would appear, however, that this rational- 
istic calculation of what unions must and 
will do is at best a wishful projection of 
what its votaries desire. Certain very 
fundamental questions must be asked and 
answered if we are to see the claim of union 
réasonableness and self-restraint in its oper- 
ational perspective. First of all there is the 
question of whether the existing fractional- 
ized system of wage determination, with 
thousands of unions all over the country 
each making separate small bargains, en- 
ables unions effectively to take account of 
the total price effects of wage changes. 
Second, there is the question of whether the 
politics of unionism permits consideration 
of the price effects of wage changes to the 
practical exclusien of all other considera- 
tions. Third, there is the question of the 
actual relation between wage rates, unit 
labor costs and prices. Fourth, there is the 
question of the concomitant responsibleness 
or lack of responsibleness of the employer 
in his cost, price, profit and wage policies. 
And finally there is the question of the 
probable effectiveness of efforts of volun- 
tary mass co-ordination of all union-man- 
agement wage policies. Let us look at 
each of these considerations. 


A number of commentators have pointed 
to the naiveté of expecting that isolated 
unions bargaining individually with isolated 
employers can effectively be concerned with 
the over-all economic consequences of their 
actions. In fact it may be doubtful that 
such expectations are justified even in cases 
involving such industrial giants as United 
States Steel or General Motors. Beveridge 
has already been quoted as doubting that 
sectional bargains of this sort can ever, 
under full employment conditions, lead to 
anything but inflation. Professor Slichter 
appears to agree by noting that so long as 
bargaining is conducted by rather small 
autonomous units (enterprises, sections of 
industries or even industries), we cannot ex- 
pect wage bargains to consider the over-all 
national interest.” Ross has made perhaps 
the most thorough analysis of so-called “re- 
sponsible” wage policy. He shows that 
“the typical wage bargain in the United 


The crowning fortune of a man is to 
be born to some pursuit which finds 
him employment and _ happiness, 
whether it be to make baskets, or 
broadswords, or canals, or statutes, 
or songs. —Emerson 


States covers only a minor segment of the 
economy,” and that for that and other 
reasons which will be discussed presently, 
“The volume of employment [and therefore 


necessarily the level of prices] associated ¢ 


with a given wage rate is unpredictable 
before the fact and the effect of a given rate 
on employment [and again, on prices] is 
undecipherable after the fact.” He con- 
cludes that these “cannot normally be the 
subect of rational calculation and prediction 
at the time the bargain is made.”™ He 
points out that “A responsible union is not 
enough. It cannot answer for its conse- 
quences, since they are impossible to iso- 
late” in the maze of the modern economy.” 
The same point was made by the British 
economist G. D. N. Worswick,” several 
years before Ross published his provocative 
study. Several commentators have objected 
to Ross’s blanket denial that unions cannot 
be and are not concerned with the employ- 
ment, and hence the price, effect. But they 
have cited only rare and isolated cases to 
prove their point, cases in which the reasons 
for this atypical union behavior were unique 
to the problems of specific firms, industries 
or communities, not to the problems of the 
national economy as such.” 


Those dramatic instances in recent years 
when large unions seem to have shown con- 
cern with the cost and price effects of their 
demands appear, on close examination, not 
only to have proved fruitless but to have 
been somewhat naive, if not actually chau- 
vinistic. In the famous UAW-GM case of 
1945-1946, the union’s last-ditch offer to 
withdraw its wage demands if the company 
could demonstrate inability to pay without 
a price increase cannot really be accepted 
as having been made in good faith. Clearly 
the union realized that the company had 


Slichter, ‘‘Labor After the War," cited at 
footnote 2, p. 254. 

* Work by Ross cited at footnote 2, pp. 78 
and 80, 

* Work by Ross cited at footnote 2, p. 97. 

“ See G. D. N. Worswick, ‘‘The Stability and 
Flexibility of Full Employment,’ in The Eco- 
nomics of Full Employment, Six Studies in 
Applied Economics, prepared at the Oxford 
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“See M. W. Reder, ‘“‘The Theory of Union 
Wage Policy,’”’ 34 Review of Economics and 
Statistics, (February, 1952), pp. 34-45; article by 
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Shultz and C. A. Myers, ‘‘Union Wage Decisions 
and Employment,"' 40 American Economic Re- 
view (June, 1950), pp. 362-380. 
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costs other than wage costs and wage costs 
other than those over which the UAW 
exercised control. Furthermore, the union 
was compelled by the politics of the situa- 
tion to deliver some sort of wage increase 
to its members. It was in no position to 
fulfill its announced willingness to with- 
draw all wage demands. In the end, as it 
probably expected from the beginning, the 
union settled for a wage hike and let prices 
go their merry way. ‘The _ steelworkers’ 
elaborate Nathan Reports seem equally to 
have been more concerned with making a 
grandstand play for public support than 
with the economics of the steel firms and 
with the price economics of the total 
economy. The reports pitched their argu- 
ments almost exclusively in extreme under- 
consumption terms at a time when inflation, 
not recession, was not only the prevailing 
problem but also clearly the immediately 
expected one. It is evident that even though 
they make the pretense, unions cannot, 
under the present fractionalized state of 
bargaining, effectively concern themselves 
with the total economic consequences of 
what they do. Moreover, to the extent 
that they pretend to concern themselves 
with the total consequences, they more often 
do so for public relations reasons than for 
statesmanlike economic reasons. They can- 
not afford to be statesmanlike because they 
have neither the power nor the prestige 
that is a precondition to statesmanship. 
The second question is whether, even if 
unions could predict the economic conse- 
quences of their actions, they could afford to 
limit themselves to behaving in ways cal- 
culated to mitigate inflationary pressures. 
In this connection Ross has emphasized the 
political nature of trade unions and specifi- 
cally of the wage bargain The union leader 
occupies a political office that he can keep 
only if he continues to satisfy his constit- 
vents. A politician can afford to be only 
as statesmanlike as his power, prestige and 
constituents permit him to be. The power 
and prestige of Philip Murray was perhaps 
as great as any American union leader’s, 
but there is scant evidence that he re- 
strained himself particularly in his postwar 
relations with the steel companies. Experi- 
ence suggests that even if unions had the 
necessary power and prestige, it is doubtful 
that they could afford to employ it without 


a See Jean Trepp McKelvey, “Trade Union _ 


Wage Policy in Postwar Britain,’’ 6 Jndustrial 
and Labor Relations Review (October, 1952), 
pp. 3-19. 

* Work by Ross cited at footnote 2, p. 96. 


Age of Inflation 


A day's work is a day's work, neither 
more nor less, and the man who does 
it needs a day's sustenance, a night's 
repose, and due leisure, whether he 
be painter or ploughman. y 
—George Bernard Shaw 


reservation in the national interest. The 
British unions possess these requisites, but 
even the likelihood of its leading to national 
economic disaster has not prevented their 
postwar policy of wage restraint from 
breaking down. They have been forced 
to go after all they can get.” It would 
appear that the institutional dynamics of 
trade unionism are such as to doom at least 
a long-term wage restraint policy to failure, 
even if, as in the British case, this involves 
undercutting a government run by the trade 
union leaders themselves. The fact is, as 
Ross emphasizes, “A trade union is a politi- 
cal organization, and cannot be expected to 
address itself principally to the attainment 
of economic objectives ° Drucker 
makes a similar point by saying that even 
though there “are signs that union leader- 
ship is as aware as any economist that its 
traditional concepts and policies are no 
longer adequate it will certainly be 
extremely difficult for any union leadership 
to accept the new concepts, whatever they 
may be, and even more difficult to obtain 
their acceptance and understanding on the 
part of the membership.” “ 

The third consideration raises the ques- 
tion of the relationship between wage rates, 
unit labor costs and prices. Ross _ has 
studied this relationship exhaustively, His 
tabulations of average hourly earnings and 
unit labor costs in 19 manufacturing in- 
dustries between 1929 and 1940 support 
without doubt his concluding generalization 
that “there is no assurance that a given 
change in wages will be associated with a 
corresponding change in labor cost, or with 
any predictable change whatsoever.”“” He 
argues, furthermore, that “Even if all tech- 
nological changes to be made during the 
forthcoming year were known, and even if 
the employer should present this informa- 
tion to the union in the collective bargaining 
conference, it would be very difficult to 
prophesy the labor cost of production.” “ 


* Peter F. Drucker, ‘Labor in Industrial 


Society,'’ 274 Annals of the American Academy 
of Political and Social Science (March, 1951), 
p. 146. 
* Work by Ross cited at footnote 2, pp. 82-85. 
*” Work by Ross cited at footnote 2, p. 86. 
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The relation of costs to prices is equally 
speculative. Ross points out that, in 1939, 
for example, labor costs “amounted to less 
than 15 percent of the sales dollar in twenty- 
seven industries, between 15 and 20 percent 
in seventeen industries, and between 20 and 
25 percent in twenty-five industries, and 
more than 25 percent in twenty-one indus- 
tries.” Thus equal proportional changes 
in wage rates in different industries would 
likely affect the cost structures of these 
industries differently and hence affect their 
prices differently. Moreover, most firms 
negotiate wages with a number of different 
unions, thus making the bargain reached 
with one relatively meaningless as a basis 
for predicting how the firm’s over-all wage 
bill will be affected, unless equal propor- 
tional changes are negotiated with all the 
other unions. The likelihood of such uni- 
form wage bargains is slim indeed, particu- 
larly when each union is trying to outdo the 
other in obtaining concessions from the 
employer. This can lead to an unimagina- 
ble variety of results in such industries as 
oil producing and refining where one major 
company is said to deal with more than 20 
different unions alone.” In summary, there- 
fore, considering the many impediments to 
clear analysis and prediction and the pres- 
ence of concurrently changing input prices 
and changes in the levels of output, it is 
clear that “the effect of a change in [wage] 
cost upon price and the effect of a change in 
price upon employment cannot be foretold 
with any degree of confidence.” “ 


Fourth is the question of the responsible- 
ness of the employer. It is obviously naive 
to suggest that union self-restraint and rea- 
sonableness may in itself be sufficient, from 
the strictly labor relations point of view, 
to mitigate inflationary wage pressures. The 
role of the employer in the union-manage- 
ment relationship is quite as important. If 
an employer behaves aggressively, or su- 
spiciously or seeks to cultivate the gratitude 
of the workers at the expense of the union, 
then it is hardly realistic to expect the 
union leadership to refrain from some sort 
of counterattack—in short, to expect it to 
behave responsibly. Furthermore, unless 
unions have some assurance that employers 
will use an adequate portion of their inflated 
profits to increase labor productivity and 
hence wages, unions are likely to press for 
an ever-greater share of the profits in the 


An aggregate of $36,700,000 was 
paid to 160,000 Korean veterans 
during the first twelve and one-half 
months’ operation of the Unemploy- 
ment Compensation Program for Vet- 
erans established under the Veterans’ 
Readjustment Assistance Act of 1952. 
The program became effective Octo- 
ber 15, 1952.—Bureau of Employ- 
ment Security, Department of Labor. 


form of direct wage concessions. The em- 
ployer must be a progressive manager of the 
production end of his plant if he is to be a 
progressive manager of-the human end. 
The two are inseparable, particularly when 
employer associations are fond of publishing 
full-page newspaper ads advising workers 
that ‘only through increased productivity 
can they hope to raise their real wages. It 
is generally forgotten that no matter how 
statesmanlike unions may behave, unless 
employers display equal statesmanship in 
respect to their price, profit and develop- 
ment policies, and realistically view wages 
as sources of demand as well as elements 
of cost, union reasonableness will be wasted. 
Indeed, in the absence of management 
statesmanship on these matters, union states- 
manship is not likely to be sustained, if at 
all forthcoming. And, as Slichter points 
out,” since employers have never yet per- 
mitted the national interest to govern the 
setting of import duties, there is no reason 
to expect that they will suddenly permit it 
to govern on other economic matters. On 
top of all this is an even more compelling 
reason why reasonableness and self-restraint 
is a two-way process. This has to do with 
the interplay of labor demand and labor 
supply in a full employment inflationary 
economy. In the drive for optimum output 
and profits individual employers will seek 
to hire more workers, which they can only 
do by bidding them away from other estab- 
lishments. As we saw so plainly during 
World War II, this leads to competitive 
bidding up of wages. If management does 
not practice self-restraint by refraining from 
bidding up the price of labor, unions can 
certainly not be expected to keep it from 
going up. Expecting union statesmanship 
and self-restraint in this context is expecting 


** Work by Ross cited at footnote 2, p. 87. 

* Work by Ross cited at footnote 2, p. 86. 

* Work by Ross cited at footnote 2, p. 96. For 
a similar point regarding more specifically the 
difficulty of tracing the effect of money wage 
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not simply that they refrain from making 
excessive wage demands, but in fact that 
unions agitate to prevent competing buyers 
of labor from bidding up its price. Such 
behavior is utterly unreasonable to expect. 
At the same time, given the conditions of a 
competitive market economy and the com- 
pulsives of the quest for profits, employers 
cannot reasonably be expected to refrain 
from bidding up wages during full employ- 
ment if an increased supply of labor is the 
object. Hence the hope for self-restraint 
and reasonableness in union wage policies 
is on this score also seen to be somewhat 
utopian. 


But beyond all this, no employer is really 
large enough effectively to calculate the ef- 
fects of these policies on the nation’s econ- 
omy. In fact, it is not his function to think 
in broad national-interest terms, as every 
analysis of the dynamics of the firm tells 
every frustrated freshman or sophomore. 
Hence there is no reason to expect that he 
will match reasonableness on his part with 
any reasonableness that he so persistently 
and piously demands of unions. And if he 
cannot be expected to be reasonable, if he is 
indeed, as he claims to be, the passive pawn 
of intractable economic forces over which 
he cannot hope to exercise control, then 
however he may behave in respect to the 
variables noted above must be accepted as 
the necessary and inevitable pattern of his 
behavior. And if that is so, if the resulting 
action appears to unions to be the contrary 
of reasonableness and statesmanship, as it 
surely will, then unions can hardly be ex- 
pected to behave reasonably either. We are 
left then with this frustrating conclusion: 
For a number of reasons unions cannot be 
expected to behave reasonably on wage and 
related matters, chiefly because of our frac- 
tionalized system of collective bargaining; 
because they are political institutions for 
whom wage bargains are only part of a 
larger scheme and strategy, containing polit- 
ical as well as economic consigerations; and 
because, with no assurance that employers 
will behave likewise, unions cannot afford 
to set examples of reasonableness or, at the 
very least, union leaders cannot afford to 
jeopardize their position by pursuing a 
sustained policy of reasonableness that is 
not and perhaps cannot be adequately re- 
ciprocated by management. But even if the 
first two of these impediments were absent, 


5tSee the ‘‘Report and Recommendations of 
the Labor Committee of the Twentieth Cen- 
tury Fund” in S. T. Williamson and Herbert 
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there remains the bothersome fact in respect 
to the third that it is virtually impossible to 
tell whether or not employers are behaving 
reasonably—as defined above—at any time 
in all their affairs. To the extent that they 
are forced to act one way or another by 
market forces and by their obligations to 
banks, stockholders, dealers and suppliers, 
one wonders whether they can ever, from 
the union point of view, behave reasonably, 
even if they tried. 

Finally, it has been suggested that the 
difficulties posed by fractionalized collective 
bargaining and by the competitive struggle 
between unions and employers for the al- 
legiance of workers might be mitigated by 
the formation of a nongovernmental man- 
agement-union council on collective bargain- 
ing which would “constantly examine 
collective bargaining agreements and methods 
in order to serve as a central clearing house 
for disseminating practices found especially 
efficient in pushing production, making jobs 
more secure, and promoting a spirit of col- 
laboration between managements and unions.”™ 
It has been suggested that the United States 
needs an equivalent of the British National 
Confederation of Employers’ Associations 
which represents business and industry in labor 
questions and negotiations, rather than leav- 
ing such representation up to organizations 
like the National Association of Manufac- 
turers, the Chamber of Commerce or trade 
bodies, whose functions extend far beyond 
labor relations. The Twentieth Century 
Fund Committee on Labor has recom- 
mended that in the absence of an American 
prototype of the British association a man- 
agement-labor council might be established 
under joint union-management financing, 
thus helping to provide the basis for a more 
nearly national wage policy, rather than 
leaving wage determination strictly up to 
the equal or unequal powers of the con- 
tending parties in hundreds and thousands 
ef isolated bargains. 

This is a noble idea, but it is doubtful that 
it will work. First of all, appeals to the 
reasonableness of men are not likely to be 
less effective if they come from United 
States Steel or the UAW than if they come 
from a collection of United States Steels or 
UAWs, or from the two groups together. 
Union politics and intramanagement rival- 


Harris, Trends in Collective Bargaining (New 
York: Twentieth Century Fund, 1945), pp. 215- 
250, especially pp. 235-236, 
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ries being what they are, it is not to be 
expected that lofty appeals to the essential 
goodness of man will triumph. In 2,000 
years of Christianity, with its doctrine of 
selflessness and. brotherhood, the Western 
world has seen wars become more frequent 
snd more devastating, in spite of edicts, 
treaties, concordats, Councils of Europe, 
Leagues of Nations, the United Nations and 
good intentions. ‘Completely voluntary ef- 
forts to keep industrial peace and maintain 
price stability are doomed to failure. Only 
the practical force of unambiguous power 
can achieve the ends of these intentions. 
Without any real authority the proposed 
labor-management council would become a 
genteel debating society issuing periodic 
platitudes that would become more abstract 
and less meaningful from one year to the 
next. Mutual self-restraint promoted by an 
association of unions and employers will 
not work unless the association is in a posi- 
tion, first, to establish a clear-cut national 
wage policy, and second, to control the 
decisions and behavior not only of its mem- 
bers but also of those who do not chose to 
join. If, in the absence of national wage 
controls, inflationary wage pressures are to 
be dealt with in any way effectively, the 
institutional arrangement necessary is a 
central organization of all unions and all 
employers who, having the will, mutuality 
and ability necessary to establish a national 
wage policy, do in fact establish it and have 
the power to enforce it, at least among its 
members. This brings us to a consideration 
of the fifth and final anti-inflationary sug- 
gestion to be discussed in this paper. 


(5) It has been pointed out that a number 
of economists think that our present frac- 
tionalized system of collective bargaining 
results in a situation in which no 
bargain can effectively take into considera- 
tion its probable over-all national economic 
consequences, let alone the effect on em- 
ployment in and prices of the firm directly 
involved in the bargain, The only way, it is 
maintained, we can reasonably assure eco- 
nomic progress and control possible infla- 
tion arising from wage changes is to relate 
wages more nearly to productivity. This 
requires more than responsible unionism. 
Ross points out that “A responsible wage 
bargain is quite as important,” but that 
“A small bargain cannot be responsible. 


wage: 


It cannot answer for its consequences, since 
they are impossible to isolate. It cannot 
control the decisions of others, and it cannot 
afford to set an example. The particular 
interest of those immediately concerned is 
inevitably paramount; the general interest 
of the economy at large cannot be influen- 
tial. What is needed,” he concludes, “is a 
wage bargain of sufficient magnitude to 
reflect the true significance of wages and 
salaries in the national income and to permit 
the larger questions of economic policy to 
be considered.”" This requires a national 
master wage bargain. Elsewhere Ross main- 
tains that “Centralized organizations of 
unions and employers, or a public wage 
control agency, might do the job.” Slichter 
has said substantially the same thing by 
noting that “The greatest possibilities of 
collective bargaining will probably 
not be achieved until representatives of 
labor as a whole and of business as a whole 
are able to fix the broad outlines of a na- 
tional wage policy.”™ And the Twentieth 
Century Fund Labor Committee expresses 
a similar sentiment in recommending “that 
management and unions together explore 
the advantages arising from a wider applica- 
tion of market-wide collective bargaining.” 
Presumably, then, the higher the organiza- 
tion level on which bargaining occurs, the 
better the national interest is protected. Let 
us consider these suggestions. 


First of all, if there is to be a master 
wage bargain, there must be master spokes- 
men for labor and management. They 
must have authority to commit their re- 
spective groups to the contract to which 
they agree. This involves several difficul- 
ties, some of which I think are, at least 
under the present state of general affairs, 
insuperable. On the legal side, the master 
wage bargain might require the amendment 
of the antitrust laws to permit associations 
of employers to work together as intimately 
as the situation would obviously require. 
On the institutional side, it is unlikely that 
the numerous components of the business 
community and of the union community 
would, with equanimity, surrender their de- 
cision-making rights on wage and related 
matters to distant spokesman (or commit- 
tees), whose motives and reasoning might 
not be appropriate to the institutional forces 
within, or the economic compulsives of each 
of the bargaining units for which they would 


* Work by Ross cited at footnote 2, p. 97. 
‘8 Article by Ross cited at footnote 31, p. 6. 
% Article by Slichter cited at footnote 2, p. 
% Report cited at footnote 51, p. 232. 


254. 


22 


January, 1954 @ Labor Law Journal 


} 
4 
i 


To select the best qualified men for 
sales work the majority of companies 
employ the following methods: per- 
sonal interviews, aptitude and other 
tests, investigation of references, ap- 
plication blank analysis, on-the-job 
evaluation, and physical examina- 
tions. A survey of the National indus- 
trial Conference Board reveals that 
more companies prefer to hire men 
with no previous sales experience 
rather than look for prior selling 
activity as a prerequisite. 


have to be speaking. Slichter himself has 
warned that “A policy appropriate to one 
industry is not necessarily appropriate to 
another,” and that standardized ways of 
doing things may prevent progress in the 
development of new methods of wage pay- 
ment and of conducting plant operations.” 
Furthermore, the process would take the 
heart out of collective bargaining as we 
know it today. It would defunctionalize the 
wage-determination aspect of ordinary 
union-management relations, thus removing 
from fractionalized collective bargaining an 
important area of discussion that is central 
to the mutual compromising which it is the 
job of collective bargaining to facilitate— 
indeed, which is collective bargaining. Even 
if the master agreement established simply 
the limits of wage changes, maximums 
would tend to become, for unions at least, 
the norms, as they have in our experience 
with fact-finding boards. Management would 
be placed at a typical disadvantage, for in 
seeking in any particular case to settle at 
a rate lower than the maximum recom- 
mended it would appear to be seeking to 
subvert the recommendations of its own 
spokesmen and seeking to slice pieces off 
the increases that unions would say have 
been officially recommended. While top 
union representatives might be able to agrée 
to some national bargain based on proper 
consideration of the national interest and 
which would even adapt itself to the needs 
of the marginal firm, it is doubtful, union 
institutional forces and political considera- 
tions being what they are, that these would 
be acceptable all the way down the hier- 
archical line. The only way to insure that 
the master bargain is honored is to give the 
spokesmen of both sides some power of 


'% Work by Slichter cited at footnote 2, p. 141. « 
Sumner H. Slichter in Note 6 to report cited 
at footnote 51, pp. 232-233. 
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compulsion, But such power cannot come 
simply by agreement among the parties 
involved. Individual unions and firms can 
always withdraw their support of the pro- 
gram and pursue whatever wage course they 
prefer. The only effective procedure would 
be to make the national bargain legally 
binding. This brings us to the political 
side of the question. 


It is unthinkable that government could 
be kept out of the bargaining from which 
the master bargain would emerge. There 
are three reasons why it would necessarily 
be involved—the administrative, the eco- 
nomic and the political. Administratively, 
the point is that the bargain must be en- 
forceable if it is to be meaningful. Only 
the government can really enforce it. Only 
the government can create legal obligations 
and legal duties. The program would re- 
quire compulsion, approximating at the 
minimum something like that obtained in 
the National Industrial Recovery Act in- 
dustry codes. This raises the question of 
constitutionality, On the economic side, 
to permit organized management and or- 
ganized labor to make a national wage 
agreement is in fact to invite them to make 
national economic policy. This would bring 
us to the brink of the corporate state. No 
government can afford to permit the great 
functional components of the economy to 
meet privately for the purpose of co-ordinat- 
ing their policies, even if these are intended 
to be in the national interest. Their plans 
and practices would become national eco- 
nomic policy, policy that can be made 
democratically and with reasonable safe- 
guards only by government itself. At the 
least, government would have to participate 
in the negotiations from which the policy 
ultimately emerges. However, if government 
should participate on only an equal or less 
than equal footing with the other two 
groups in the formulation of policy, govern- 
ment would to that extent become defunc- 
tionalized as an active natioaal policy-maker 
and would soon be reduced to an unques 
tioning and unimportant bystander in the 
execution of the policy. Such a situation 
would obviously be intolerable from a demo- 
cratic point of view. But to give govern- 
ment, on the other hand, superior power 
in making the master wage bargain is for 
the organized functional groups to cede 
away the powers and rights for the exercise 
of which they exist and to permit govern- 
ment to arrogate to itself powers incom- 
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patible with a private enterprise economy. 
Neither business nor unions want this, and 
probably Congress doesn’t either. Further- 
more, even if it were possible to give gov- 
ernment only an equal role in the bargaining 
process, this would hardly meet with the 
approval of either labor or management. 
The presence of government means the 
presence of a superior force capable of 
striking in unpredictable directions to the 
detriment of anybody it chooses to injure 
or restrain. For that reason both sides 
are justifiably fearful of government. They 
will resist any proposal which is likely to 
bring government intimately into collective 
bargaining as a powerful and potentially 
dominant third party. But without govern- 
ment, master wage agreements would be 
unlikely, if not impossible, and certainly 
intolerable. For these reasons we are not 
likely to have either master national wage 
bargains or extensive association-unionwide 
bargains. They would be meaningless and 
ineffective if they were simply limited to 
voluntary «participation and would be un- 
acceptable if they were made meaningful 
and effective in the only way this can be 
done—that is, with the full and very likely 
overweaning participation of government. 


We have now examined five suggested 
ways in which inflationary pressures might 
be dampened, if not eliminated, through 
conscious government or cooperative action. 
None of them have been found promising. 
But if that is so, what can be expected of 
the future? We are left with the proba- 
bility, as Professor Reder suggests, that 
the existing structure and institutionaliza- 
tion of the American economy is such as 
to make full employment, a stable price 
level and collective bargaining incompatible. 
He suggests a highly unlikely set of pre- 
conditions the existence of which would 
make possible a stable price level under full 
employment and free collective bargaining. 
Included are an economy of relatively small 
firms and small unions, no leadership in 
price and wage policies, either formal, in- 
formal, or accidental, and adequate government 
fiscal and monetary policies.” Obviously 
only the last of these is likely to be available 
to us. In that connection Professor Mortor 
has pointed out that the entire discussion of 
price stability under full employment and 


collective bargaining is meaningless unless 
it accepts the active role of government as 
manager of national fiscal and monetary 
affairs, that it is unrealistic and unfair to 
suggest that unions are the only villains in 
the inflationary cabal, or that they should 
be expected to set examples of statesman- 
like self-restraint in an economy where 
there are other, more reliable, ‘ways of 
dealing with inflation.” 


Still, however, unions can be active agents 
of inflation, and to that extent their exist- 
ence creates a serious problem in a full 
employment economy, in spite of appro- 
priate fiscal and monetary policies. If we 
reject the proposals reviewed above but 
accept unions as being here to stay, we 
must, in addition to pursuing »roper fiscal 
and monetary policies, make collective bar- 
gaining work. Most of all, it must work 
with some attention to the problem of in- 
flation. The president of the National As- 
sociation of Manufacturers said in 1949 
that “Either this nation must make collec- 
tive bargaining work or we embark on the 
road to statism.”” There may be some 
differences among and between economists, 
industrialists and union leaders as to when 
collective bargaining is indeed working, but 
the statement is in many respects true. Col- 
lective bargaining institutionalizes the pro- 
cess of conciliation and mediation between 
two great economic power blocks. With- 
out it there is no mediation. Without 
mediation there is warfare and chaos. Gov- 
ernment will have to step in and take hold, 
if not over. Under such circumstances it 
cannot be expected that government will 
forever necessarily act in the national in- 
terest. It may act in the interest of those 
who govern, in the interest of the leaders 
and the bureaucrats who have power. This 
is statism, or at least its ugly beginning. 


It is a commonplace to say these days 
that unions are becoming more statesman- 
like, more reasonable and more conscious 
of the impact of their actions on the economy 
as a whole. There is evidence that unions 
are indeed behaving more conciliatorily and 
that the top leadership at least is honestly 
concerned with problems of the national 
economy, with purchasing power, with sta- 
bility, with economic development, with 


%®M. W. Reder, ‘‘The Theoretical Problems of 
a National Wage-Price Policy,’’ 14 Canadian 
Journal of Economics and Political Science 
(February, 1948), pp. 46-61. 

%® Walter A. Morton, ‘“‘Trade Unionism, Full 
Employment, and Inflation,’’ 40 American Eco- 
nomic Review (March, 1950), pp. 13-39. 
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Tra Mosher, while president of the Na- 
tional Association of Manufacturers, before the 
Presidential Steel Fact-Finding Board, reported 
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economic order, It is fine that we are aware 
of this transformation, but it is sad indeed 
that the reasons for it are so widely mis- 
understood. For in the misunderstanding 
inheres the danger that we shall fail to 
recognize and understand the forces in the 
operation of which lies the basis for hope 
that unions will not create undue infla- 
tionary wage pressures. 

The typical explanations for the increas- 
ing union statesmanship are: one, that the 
decline of pathologic management opposi- 
tion to unions has resulted in the creation 
of an environment in which unions no longer 
feel themselves to be fighting for their 
lives and, hence, this has led to the development 
and selection of more moderate leaders; 
and two, that conflict and enmity are only 
temporary manifestations of the human 
spirit and that the basic reasonableness of 
man does and finally is triumphing over 
any bitterness and perversity that may have 
been in brief ascendancy. The first of these 
makes sense. The second does not. But, 
standing alone, the first remains inadequate 
because at bottom it springs from the same 
fatuous romanticizing as the second. The 
fact is that unions are political organizations 
perpetually involved in a struggle for the 
allegiance of minds and emotions, Success 
in such a_struggle—indeed, simply the 
avoidance of the loss of ground—will force 
the combatants to employ whatever means 
‘the economic-political situation at the time 
suggests are appropriate. Queensbury rules 
do not and cannot apply in any environment 
of institutional struggle for power. In the 
end the typical moralistic explanations for 
the development of union self-restraint suc- 
ceed only in obfuscating the issue and 
postponing our being in a position to deal 
with the problems that confront us. The 
plain fact is that union leaders cannot be 
expected to become sweetly reasonable any 
more than any other politician or contender 
for or holder of power. We can look for- 
ward to no fundamental improvement in 
union self-restraint arising from any trans- 
formation in the basic character of leader- 
ship or of man. We shall have to muddle 
through as we do now, hoping that infla- 
tionary pressures will not become undue and, if 
they do, hope that certain institutional changes 
will be made to halt them at their source. 

But if inflation becomes undue, more than 
the fixed income recipient and the lender 
will suffer the consequences. In the United 
States, the tactic of officializing every group 
interest by providing it with spokesmen, 
publications and public relations mouth- 
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What capitol does for production is 
to afford the shelter, protection, 
tools, and materials which the work 
requires, and to feed and otherwise 
maintain the laborers during the pro- 
cess. Whatever things are destined 
for this use—destined to supply pro- 
ductive labour with these various pre- 
requisites—are Capital. 


—ZJohn Stuart Mill 


pieces has created a charged-up atmosphere 
in which group will always eagerly blame 
group for any transgressions, faults and 
failures, real or fancied. In the case of un- 
due inflation, the group most effectively 
blamed for being responsible will suffer the 
consequences, Inflationary periods are pe- 
riods of prosperity. The prestige of business 
and government will be in the ascendancy— 
the former for having created prosperity 
and the latter for not having done any- 
thing to prevent it, or, in light of the role 
of government in modern times, for helping 
to sustain it. During prosperity, the un- 
sophisticated man in the street, when coming 
to grips with the problem, will falsely view 
unions as somehow superfluous and ob- 
structive, even if he is himself a union mem- 
ber. If inflation is to be blamed on some 
group, unions will be the most likely candi- 
dates. They will, rightly or wrongly, be 
the whipping boy. Government will be 
asked to do something, and so unions will 
be restricted, curbed and hamstrung by 
legislation and administrative action. Later 
they may perhaps struggle free for a time 
and ascend in prestige above government, 
and then with the help of government, above 
business. The shoe will be on the other 
foot. The struggle will persist, with as- 
cendancy alternating from one group to 
another, unless the balance of power be- 
tween the three great institutional forces of 
social transformation—government, business 
and unions—is so totally upset that one 
group seizes absolute power. In that event 
there will be such a profound change in 
the structure of the American political and 
economic system that discussions of the 
present kind become superfluous. 

Union leaders, as I have said, cannot be 
expected to become sweetly reasonable and 
statesmanlike any more than any other 
politician or economic leader. But over a 
period of time, realizing the precariousness 
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of the institutional balance of power and 
the likelihood of repressive government 
action, the union leader may be expected 
to display the attitudinal appurtenances of 
reasonableness and statesmanship. And, 
under certain conditions, this behavior may 
have to take the form, however much the 
union leader may dislike it, of his actually 
resisting higher wage offers, or at least of 
accepting higher wages only on the condi- 
tion that prices are not increased as the 
result. Thus it is his concern for his own 
power and for the institutional balance of 
power in which ultimately lies the source 
of his moderation. He will tend to become 
statesmanlike when it appears to be in his 
interest that he do so, that is, when he be- 
lieves it will benefit him and/or the move- 
ment or union he represents. Statesmanship 
will be a matter of strategy, not idealism. 
It is in this connection that we find the 
best hope for union self-restraint—not in 
eighteenth century romanticizing about the 
nature of man. It is becoming increasingly 
clear that unions are more responsive to 
threats of government coercion and restric- 
tion than to any other force or potential 
force they do or may encounter. We have 
reached a stage in the evolution of trade 
unionism in which it is most of all their fear 
of big government, of government that can 


destroy the edifice that has been constructed 
so laboriously, that will increasingly compel 
union leaders to practice self-restraint and 


teach self-restraint to their members. Out 
of the fear of a retaliatory government 
(among other pragmatic reasons") the 
union leader will become a _ progressively 
more reasonable bargainer, especially during 
an age of inflation when the prestige of 
business and government are high, and little 
stands in their way of translating that 
prestige into repressive antiunion legislation. 
The union leader will become more reason- 
able not because he is returning to his es- 
sential civility, but because he ‘fears that 
work stoppages and inflationary wage pres- 
sures may precipitate a strong public reaciion 
in the form of restrictive government policy. 


The union is a power group among power 
groups, seeking like others to preserve and 
perpetuate itself. It will resist all assaults 


on its institutional power, direct and in- 
direct. For that reason it will resist, on 
all levels, wage stabilization schemes, im- 
posed collective bargaining procedures and 
other devices that threaten its capacity for 
autonomous and unfettered action. At the 
same time, however, unions may be ex- 
pected, on the whole, consciously to refrain 
from behavior that might precipitate such 
assaults. Or, once the assaults or agitation 
for them have begun in earnest, they will 
moderate their policies. This is the central 
fact that must be considered in the question 
of the future of collective bargaining in an 
age of inflation. This is the great area of 
hope for those who fear the inflationary 
consequences of union wage pressures under 
full employment. For if unions can be 
made to fear government retaliation, they 
will choose to behave less aggressively and 
more responsibly, subordinating the com- 
pulsives of intraunion and interunion poli- 
tics to the compulsives of the larger politics 
and economics of the community as a whole. 
The more imminent the likelihood of such 
government action and the more clear-cut 
the fear of it becomes, the less aggressively 
unions may be expected to behave, at least 
on the economic front. Whether, even if in 
the unlikely event that such self-restraint 
completely eliminates all inflationary union 
wage pressures, this would prevent wages 
from being bid higher by competing em- 
ployers, is another question. In my view, 
unless unions effectively agitate to hold 
wages down, or at least hold prices down 
as wages rise, the labor supply and demand 
relationship during full employment will 
lead gradually to increasing wages and 
prices.” But this is not relevant to our 
discussion. The point is, somebody will be 
blamed for inflation, and, under the condi- 
tions prevalent, unions will be the most 
appropriate candidates. In anticipation of 
possible restrictive legislation, uniens will, 
unless they choose to suffer the consequences, 
have to practice immense self-restraint. But 
the politics of unionism may not permit 
such completely self-effacing behavior, al- 
though it may permit at times a substantial 
diminution in union aggressiveness. This 
is true even if unions are not really as re- 


"See, for example, my ‘Prosperity versus 
Strikes,’’ 6 Industrial and Labor Relations Re- 
view (January, 1953), pp. 220-226, and ‘‘Insti- 
tutional Ultimates in American Labor Union- 
ism,"" 19 Southern Economic Journal (July, 
1952), pp. 51-65. Also Alvin W. Gouldner, ‘‘At- 
titudes of ‘Progressive’ Trade Union Leaders,"’ 
12 American Journal of Sociology (March, 1947), 
pp. 389-392. 
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may also be found in a little book by a group 
of Swedish economists entitled Wages Policy 
Under Full Employment (London: William 
Hodge and Company, Ltd., 1952), edited and 
translated by Ralph Turvey. 
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sponsible for rising wages and high prices 
as the public and legislatures seem always 
to think. 

At any rate, if we accept for the sake of 
argument that unions are a major cause of 
inflation, the above analysis leads inexorably 
to the conclusion that, in the absence of 
proper fiscal controls, the future of collec- 
tive bargaining in the present age of in- 
flation can be contemplated in only two 
sets of terms. On the one hand there is an 
as yet unanalyzeld and unintegrated com- 
plex of pragmatic ‘and experiential facts and 
reactions which are moderating and con- 
servatizing the American labor movement 
and which may in their cumulative effect 
trensform labor’s ‘bureaucracy and_ strategy 
into something much more tractable from 
the point of view of obtaining relative wage 
stability under inflationary conditions than 
has hitherto been imagined possible.” On 
the other hand there is the increasingly 
more prevalent fear among labor leaders of 
government reprisal to union aggressive- 
ness. The latter consideration is the more 
obvious and possibly more dramatic, but 
certainly the less important, the less abiding 
and the least interesting. But it may be the 
immediately more significant in terms of 
the future of collective bargaining in an age 
of inflation and may indeed substantially 
alter the developmental pattern of the 
former. As it becomes more obvious that 
unions are increasingly fearful of govern- 
ment retaliation and more likely to moder- 
ate their attacks, as the threats of government 
restrictive legislation and administrative de- 
cisions come closer to approaching positive 
action, thé government will be employed by 
those who stand to gain thereby to restrict 
and transform unions. Union aggressive- 
ness will be stifled by government crack- 
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“Pensions have been one of the great 
developments in family financial planning 
in recent years. It is estimated that at 
the end of 1952, about 3.5 million per- 
sons in the United States were covered 

under some 13,500 insured pensions—five 
times the number of persons and nine 
times the number of plans in 1940. 
“The 12,260. pension plans in force 
with life insurance companies at the end 
of 1951 covered nearly 3.3 million per- 
sons. They provided for $1.1 billion of 


*. The possibilities suggested in this sentence 


are toc complex to be discussed here and are 
really an entirely separate subject from that 
treated in this paper. Footnote 61, above, re- 


Age of Inflation 


| INSURED PENSION BOOM 


downs. Unions will complain bitterly and 
threaten and attempt political reprisals of 
their own, but in the end their attackers will 
be to a large measure successful in achieving 
a subtle but real transformation of union 
strategy and behavior. Such crackdowns 
will also be successful in moderating union 
wage pressures, but it is very unlikely in- 
deed that they will prevent such inflation as 
is now popularly attributed to union wage 
demands, It will be found that orthodox 
theory still holds the substance of truth— 
that even though our economy is far from 
ideally competitive, in a full-employment 
economy wages will rise whether unions 
are present or not. And indeed, they may 
rise more, and more frequently, without 
than with unions. Thus, even though unions 
may have a prima facie hand in feeding the 
inflationary mill, to the extent that wage 
pressures cause inflation such pressures are 
not likely to be eliminated by hamstringing 
unions. About all that can be expected is 
that inflationary times will be used to curb 
union freedoms in general. A subtle but 
substantial change in union strategy and 
labor-management relations may be expected to 
result, Exagtly how this will effect collective 
bargaining is indeterminable before the fact, 
but that it will is unquestionable. On the 
basis of developments during the last five 
years it may safely be said that the trans- 
formation is already well on its way, and 
that the direction is toward less union ag- 
gressiveness and more union concern with 
putting up a more pleasing public relations 
front. But what unions do to disguise their 
real intentions will ultimately modify those 
intentions in the direction of more nearly 
approximating the disguise, even after the 
seriousness of the threats of business and 
government reprisals subsides; [The End] 


annual retirement income, with additions 
being made each yeer as the plans grow 
older. Nearly $6.4 billion fad been 
accumulated in reserve funds backing 
these plans; premium payments during 
1951 were about $1 billion. More than 
three-fourths of the total number of 
persons covered were under group .an- 
nuities—either the conventional or the 
deposit administration type.”—Life IJn- 
surance Fact Book (Institute of Life In- 
surance, 1953). 


fers to a few of the many articles bearing on 
this point. Another article dealing exclusively 
with this suggested transformation of American 
unionism is contemplated by the author. 
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By JACK E. FRANKEL 


Member of the Ohio 
and Caiifornia Bars 


The Health and Welfare Trust! 


RESENT-DAY society has found the 

trust concept peculiarly well adapted for 
meeting many contemporary needs. This 
is not only true of the court-imposed doc- 
trines of resulting trust and constructive 
trust. A trust indenture itself is also a 
device of great flexibility. An example of 
this flexibility is the use of the trust theory 
in the negotiated health and welfare plan. 
That is the procedure whereby pursuant to 
a collective bargaining agreement the em- 
ployer makes prescribed contributions to a 
trust fund. These contributions are used 
to obtain medical, hospital and life insurance 
benefits for employees and their dependents. 
I propose to examine briefly the trust back- 
ground of this phenomenon and then to 
consider the measure of damages for breach 
by the employer. 


Section 9 (a) of the National Labor Rela- 
tions Act provides that duly-constituted 
employee representatives are the exclusive 
representatives of all the employees for the 
purposes “of collective bargaining in respect 
to rates of pay, wages, hours of employ- 
ment, or other conditions of employment.” 
Rulings by the NLRB and United States 
courts of appeals have made it clear that 
encompassed within the phrase “other con- 
ditions of employment” are health and wel- 
fare plans.’ 

Although there is a lack of comprehensive 
and precise data in this field, a portion of 


a Senate committee report summarizes the 
over-all picture: 

“Of the 40 million persons estimated to 
comprise the industrial worker population, 
about 15 million are organized in unions. 
For organized workers, there has been a 
definite acceleration in coverage by medical- 
care insurance during the last decade. An 
impetus was given to the growth of such 
insurance protection during the last war 
when national taxation and wage policies 
made such programs feasible and less expen- 
sive to employers. The number of industrial 
workers covered by collectively bargained 
pension or social-security benefits in mid- 
1950 was more than double the number 
covered in 1948, as shown by a study by 
the Bureau of Labor Statistics, United States 
Department of Labor. 

“Trends for the growth in coverage of 
medical-care insurance for organized work- 
ers are not available, but there is no doubt 
that they are upward in a pronounced and 
continuing way. Recent contracts under 
collective bargaining have covered large 
numbers of persons; and in respect of hos- 
pital insurance, have made available prac- 
tically full service protection for substantial 
numbers of workers.” * 

Thus the health and welfare provisions 
in collective bargaining agreements have 
come to have significant consequences on 
the American scene.’ While there may be 


1 Inland Steel Company v. NLRB, 15 LaBor 
Cases { 64,737, 170 F. (2d) 247 (CA-7, 1948). 
W. W. Cross & Company v. NLRB, 16 LABOR 
CASES { 65,157, 174 F. (2d) 875 (CA-1, 1949). 

2 Report of the Committee on Labor and 
Public Welfare, 82d Cong., Ist Sess., Rept. 
No, 359, Part 1, p. 85. 


‘Bankers Trust Company, New York, esti- 


mates that at the end of 1952 about 12 million 
workers were covered under some sort of 
privately financed retirement plan. Another 
estimate for the same period is that half the 
Nation's office workers and about one third of 


plant workers were covered.’’ (CCH Pension 
Plan Guide 301.) 

“A federal government survey indicates that 
the average yearly increase in private pension 
funds during the next 10 years will be some- 
what over $2 billion a year, since past service 
credits are being funded and as yet there are 
not many pensioners. (CCH Pension Plan 
Guide { 3638.) 

“Although private pension plans are not of 
recent origin, the first pension program having 
been adopted by the American Express Com- 
pany, in 1875, it was not until the 1935 passage 
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Damages for Failure to Contribute 


HEALTH AND WELFARE PLANS MUST GUARD AGAINST CYCLICAL BUSINESS 
FLUCTUATIONS THAT AFFECT THE EMPLOYER-UNION CONTINUING COOP- 


ERATION. THIS IS A SUGGESTION AS TO HOW IT MAY BE ACCOMPLISHED 


certain exceptions to the use of the trust 
device, it is, pursuant to Taft-Hartley, now 
necessary." 

It is to be recalled that charitable trusts 
are distinguished from private trusts in that 
the gain or benefit of the charitable trust is 
widely directed.’ Another distinction is that 
the end result of the charitable trust con- 
tains a special quality of social good as 
(Footnote 3 continued) 
of the Social Security Act that the pension fund 
movement gained momentum. In 1937, when 
contributions under the Act first began, the 
Federal] program covered about 25 million em- 
ployees of business and industry, . .. But 
possibly the most important stimulus to private 
pension plans was the sharp increase during 
World War II in Federal corporate income 
tax rates which encouraged corporations to 
make tax-free contributions to pension funds 
with relatively little effect on after-tax earn- 
ings. . . . In 1930, according to estimates pre- 
pared by the Social Security Administration, 
there were in existence only 720 plans, covering 
2.4 million persons. A decade later, almost 
2,000 plans were in force with nearly 4 million 
persons included. The swift wartime growth 
of the private pension movement increased the 
total number of plans to more then 7,400, in- 
volving more than 5,5 million persons. In the 
following six years through 1951, the number 
of plans almost doubled to reach an estimated 
14,000, covering over 9.5 million persons. Since 
1951, it is estimated that at least 1,500 new 
plans have been adopted, raising the total 
coverage of the private retirement programs to 
roughly 10-11 million. persons.’’ (35 Monthly 
Review of Credit and Business Conditions, Fed- 
eral Reserve Bank of New York (December, 
1953) .) 

Employee Benefit Plans in Operation (1951), 
by Jay Strong, contains analyses of welfare pro- 
grams. For statistical data on health and 
welfare plans see ‘‘Employee Benefit Plans in 
Collective Bargaining,’’ Mid-1950, Monthly Labor 
Review, 1951. 

* Sec, 302, LMRA, 1947. 
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against private gain.” It is this quality that 
is termed “charitable.” One category of 
the charitable trust is the eleemosynary 
trust. It is of the type that furnishes aid 
to sick and wounded and diminishes pain, 
distress or discomfort.’ The trust funds 
growing, out of the health and welfare pro- 
visions in collective bargaining fall into this 
charitable-trust classification.” 


charitable trust class must porsess 
such size and qualifications for membership 
that the trust will furnish a substantial] benefit 
of a charitable nature to the community at 
large."’ (Bogert, 2A Trusts and Trustees 20.) 

***The charitable benefits must be distributed 
solely for the sake of the improvement of man- 
kind and not partly or wholly for the sake of 
advancing the financial condition of the settlor, 
or his family, or others nominated by him.”’ 
(Work cited at footnote 5, p. 34.) 

* Work cited at footnote 5, p. 94. 

* Harrison v. Barker Annuity Fund, 90 F. (2d) 
287, 299 (1937): In Re Tarrant’s Estate, 237 
Pac. (2d) 505 (1951). 

“Trusts to relieve sickness and pain or pre- 
vent disease or suffering need not be confined 
to the poor. Their benefits may be extended 
to any who need their ministrations. There 
is social advantage in relieving and reducing 
the physical and mental ailments of all man- 
kind. By curing the well-to-do, the spread of 
disease will be prevented to sorne extent. The 
possession of sufficient money with which to 
buy medical care is not an insurance that a 
cure will be obtained. The financially capable 
need to be encouraged and stimulated to secure 
relief. It is to the advantage of the state to 
have as many agencies as possible operating to 
bring about health for the citizenry. Society 
is interested in having al! its members, rich 
and poor, in good physical condition, capable 
of being productive and of caring for them- 
selves,"’ (Work cited at footnote 5, p. 108.) 

For a discussion of the current English view 
of the legal meaning of ‘‘charity’’ when applied 
to employee benefit trusts see Barry Pinson, 
“Trusts for the Benefit of Employees,"’ 7 Jn- 
dustrial Law Review Quarterly 169 (1953). 
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As is to be expected, a variety of legal 
problems are raised by these contemporary 
developments.” The elements of the trust 
are now to be considered, after which will 
follow a consideration of the damages question. 

The prime movers in a welfare trust are 
the representatives of labor and manage- 
ment who have agreed on a welfare plan. 
The applicable provision in the collective 
bargaining agreement is a memorandum of 
their decision. For purposes of trast law 
this provision could serve as a trust agree- 
ment but a separate document is used since 
the bargaining agreement as a rule does not 
contain many important items, including 
those required by Taft-Hartley.” The col- 
lective bargaining agents, the individuals 
who execute both the bargaining agreement 
and the trust indenture, might be two—one 
from each side—or they might be several 
individuals representing many locals and 
large segments of industry. 

Next, who are the beneficiaries? When 
the two sides are negotiating a welfare plan 
for the first time they will probably think 
that the employer is obligated to make a 
welfare contribution for each employee for 
whom the negotiating union is the. bargain- 
ing agent. But as a practical matter a 
phrase such as “each regular employee” will 
not be sufficient to handle conveniently the 
contribution problems. It is for this reason 
that a “cents per hour” or “minimum hours 
per month” formula is often used. In such 
a case the workers who would fall within 
that formula would not necessarily conform 
to the beneficiary of the charitable trust. 
While there is a technical matter involved 
here, it is one with a certain amount of 
significance. The regular employee in whose 
behalf some sort of contribution is rendered 
—cither monthly, weekly, daily or hourly— 
is the standard for the establishment of 
the res. It is that employee's existence 
which causes the sums to be gathered. The 
beneficiary of the trust is the person entitled 
to receive benefits. It may seem odd that 
these two individuals do not always turn 
out to be the same person. Yet in the 
areas of initial employment, termination of 
employment, the beginnings and endings of 
a welfare plan, and part-time or seasonal 
employment a difference is quite possible.” 


As noted, the collections submitted on 
behalf of the employees comprise the res. 
The trustees, selected by the respective par- 
ties, will execute the indenture along with 
the bargaining agents to signify their ac- 
ceptance of the position. The agents will 
sometimes be the trustees also. 

So much for the welfare plan from the 
viewpoint of the trust concept. There is 
also an insurance side which is actually the 
more significant approach, and out of which 
certain enforcement and liability considera- 
tions develop. 

The welfare plan is‘a payrollkgleduction 
item. As such it has certain points of simi- 
larity to social security and workmen's 
compensation, but there is missing the au- 
thority of the government to enforce the 
rules by direct criminal sanction. As is tlie 
case with any kind of rule or agreement, 
thought should be given to the enforcement 
mechanism. 

There may be said to be four general 
trusteed arrangements by which, or through 
some combination of which, welfare plans 
operate. A plan can be operated by the 
direct ownership of medical centers and the 
emniployment of physicians, by having work- 
ing arrangements with these medical clinics 
and physicians, by “self-insuring” and then 
reimbursing the patient for his medical 
expenses directly from the trust fund, and 
by purchasing a policy from a commercial 
carrier and having the carrier stand the 
risk for the medical expenses.” This last 
is probably the most widespread. One 
feature that has contributed to the use of 
the commercial carrier system is that the 
group insurance structure exists to service 
these growing programs. In the insurance 
company’s lexicon the negotiated plan is one 
of two phases of their group business, the 
straight employer situation being the other. 
Thus it is only natural for the “know-how” 
of the group field to service the union- 
management arrangement. 

Since the commerciai carrier procedure is 
so widespread snd since it highlights cer- 
tain legal problems, we shall refer to it from 
time to time. However, any specific prob- 
lem will have its counterpart in the alterna- 
tive methods and the combinations thereof. 


* Jandel Furs, 100 NLRB, No. 234 (1952), 
discussed by Katz and Jaffe in ‘Illegal Pension 
and Welfare Funds,’’ 4 Labor Law Journal 
13 (January, 1953). 

” See footnote 4. 

" Del Beccio v. Hood, 16 LABOR CASES 
{ 65,236, 4 NJ 254, 66 Atl. (2d) 738 (1949). Re- 
port of the Committee on Labor and Public 


Welfare, 82d Cong., 1st Sess., Rept. No. 359, 
Part 1, p. 89. 

"See Digest of Selected Health, Insurance, 
Welfare and Retirement Plans, United States 
Department of Labor, Bureau of Labor Statis- 
tics, July, 1950, and supplement thereto, August, 
1951. 
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The fundamental principles which 
govern the handling of postage 
stamps and of millions of dollars are 
exactly the same. They are the com- 
mon law of business, and the whole 
practice of commerce is founded on 
them. They are so simple that a fool 
can't learn them; so hard that a lazy 
man won't. —P. D. Armour 


How is a health and welfare plan en- 
forced? If a provision of a collective bar- 
gaining agreement is violated, including a 
health and welfare clause, there may be 
nonlegal machinery for resolving the dis- 
pute. Failing this and assuming no restric- 
tion to its use, economic strength becomes 
an enforcing mechanism. Then, too, the 
trustees of the plan might take a_ hand. 
(Query, to what extent are the unions and 
the trustees obligated to take some action 
where the company fails to live up to the 
welfare provision?) The language of the 
trust indenture would have to be considered 
in this connection. 


There are then these informal methods, 
apart from legal proceedings, for making 
a health and welfare plan function. Prac- 
tical, basic and routine techniques exist here 
as in other group endeavors to enforce the 
rules without resort to legal measures. It 
is reasonable to suppose that the purpose of 
an agreement here, as anywhere else, is its 
performance. Nonetheless, it may be im- 
portant to examine what technical recourses 
there are in the event of noncompliance. 
This discussion will surely raise more ques- 
tions than will be answered but it is hoped 
that some of the existing possibilities will 
be sketched. 

A violation of a health and welfare pro- 
vision in a labor contract calls forth the 
same sanctions as the violation of any other 
part of the contract. The enforcement of 
labor contracts is commonly developed from 
a third-party beneficiary theory or an agency 
arrangement. Courts have usually held 
either that the union is the agent of the 
member for purposes of bargainingeor that 
a third-party beneficiary relationship de- 
velops." In any event let us assume for 
the purpose of this discussion that a cause 


“3948 A. L. R. (2d) 352, “Right of individual 
employee to enforce collective labor agreement 


Health and Welfare Trust 


of action has been stated. Either the union 
was the member’s agent or the member is 
a third-party beneficiary. The health and 
weliare clause is thus enforceable as a con- 


tract. But what are the damages? 


In order to pursue this further we should 
establish a hypothetical situation which will 
serve as our point of reference. An em- 
ployer has given power of attorney for 
collective bargaining to an association, The 
association has signed a contract including 
a provision to pay X dollars per month 
to a trust fund for health and welfare. The 
company is instructed as to the proper 
method of making payment, but fails to 
comply. The company employs five men 
on whose behalf contributions should be 
submitted and who are eligible beneficiaries 
under the program. Shortly after the ef- 
fective date of the welfare plan, one of these 
five receives treatment for a disease and 
submits a claim. The total medical cost 
is $2,000 of which $1,500 appears to be 
payable by an insurance carrier under the 
terms of a group policy purchased by the 
trustees. However, months have 
passed, the company has ignored delin- 
quency notices, and hospitals and doctors 
are pressing the claimant for their money. 
The grace period has expired for receipt of 
premiums from the trustees on account of 
the five employees. The claimant is noti- 
fied that his claim is rejected, since the 
policy does not contain a provision covering 
claimants whose premium is unpaid, 


some 


The claimant and the union bring action 
against the carrier and the employer for 
$1,500. The carrier denies liability on the 
ground that no premium had been submitted 
on account of the claimant, in spite of the 
fact that the employer should properly be 
participating as a subgroup under the terms 
of the policy, and that the claimant should 
have been an eligible insured. 


The employer may be told by counsel, 
or reminded by his association, that he is 
obliged to pay the X dollars monthly. At 
this point such monthly payments are of 
limited significance. The claimant is inter- 
ested in $1,500. If the claim has been 
rejected for nonpayment of premiums or if 
the carrier has cancelled the employer as 
a participating subgroup for the same rea- 
son, the claimant will not get his claim 
honored by the carrier unless some extra- 
legal pressures are brought to bear. To 
return to our earlier question, what are the 
damages ? 


against employer,’’ See cases cited at D. 361 
therein for third-party beneficiary theory. 
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In Hagan Lumber Company v. Duryea 
School District” defendants were a Board of 
Directors of a school district. They accepted 
the plaintiff's bid for erection of a school- 
house. The defendants agreed to maintain 
fire insurance on all work and materials. 
The insurance was never taken out, the 
plaintiff was never notified, and the building 
burned. The plaintiff sued for the contract 
price plus the loss it sustained, by the fire. 
Apparently, after the fire, the plaintiff con- 
tinued with the contract and rebuilt the 
part destroyed. Without insurance the plain- 
tiff could only have recovered in the sum of 
the contract price. In this action it is suing 
not only for the contract price but also for 
the value of the added labor and materials 
on a theory of breach of contract to main- 
tain insurance. 

The lower court rendered a judgment for 
the defendants. The appellate court re- 
versed, saying: 

“Plaintiff's damage is not to be measured 
by the premium it would have had to pay had 
it taken out insurance to protect it against 
such a loss. This would be the measure 
had defendant notified plaintiff the insur- 
ance would not or could not be obtained 

for in that event plaintiff would be 
required to minimize the possible loss, if 
it elected to continue performance of the 
contract notwithstanding.” 

The court then gives judgment to the 
plaintiff for the value of all work and mate- 
rials because of defendants’ failure to insure 
plaintiff against loss by fire.” 

Elam v. Smitherdeal® is another leading 
ease supporting this same conclusion, There 
the liability of an agent or broker is estab- 
lished for his failure to procure or keep up 
insurance.” The Elam case was applied in 
Meiselman v. Wicker,” which was an action 
to recover for negligent failure to keep 
plaintiff's theater equipment insured against 
loss by fire. Defendant had sold equipment 
to plaintiff and was to provide the plaintiff 
with fire insurance, the bills to be rendered 
as part of the open book account between 
the two. For a certain period, defendant 
failed to provide the insurance. There was 


The birth of the Labour Movement 
as we know it to-day dates from 
round about 1824, the year in which 
the Combination Acts were repealed, 
and the man responsible for setting 
it on its long and chequered career 
was Robert Owen. Although he 
achieved little in the way of solid 
results, it was he who infused into 
the mind of the working class that 
theirs was not merely a hard case, 
but a just cause.—Somervell, Indus- 
trial Peace in Our Time. 


a fire and the court affirmed judgment for 
plaintiff, saying: 

“The plaintiff grounds his action on the 
principle announced in Elam v. Smitherdeal 
Realty that where an agent or broker under- 
takes to procure insurance jor another, 
affording protection against a designated 
risk, the law imposes upon him the duty, 
in the exercise of reasonable care, to per- 
form the obligation he has assumed, and 
within the amount of the proposed insur- 
ance, he may be held liable for the loss 
properly attributable to his negligent default.” 

Thus it would appear that there is a 
well-grounded basis for the liability of the 
employer in our example, to the extent of 
$1,500. The rule could be summarized by 
saying the damages for breach of a con- 
tract to provide welfare contributions is the 
sum which could have been recovered under 
the plan if the contributions had been sub- 
mitted.” Naturally, this assumes that there 
is no state statute to the contrary nor any 
agreement between the parties which would 
affect such liability. 

Although the hypothetical situation set 
forth earlier is within the language of these 
decisions it can be argued that there exists 
a factual discrepancy which negates the 
principle just stated. In the decided cases, 
the relationship between the promisor and 
promisee is one arising out of a straight 
contractual relationship. In our example 
there is an employer-employee relationship 


" 277 Pa. 345, 121 Atl. 107 (1923). 

* Other case in which this principie has 
been applied are Robert and St. John Motor 
Company v. Bains, 122 Tex. 278, 57 S. W. (2d) 
872 (1933); McAlister v. Nils Hansen Manufac- 
turing Company, 269 Pac. 789 (1928). 

*18? N. C. 599, 109 S. E. 632 (1921); 18 
A. L. R. 1210. 

"This case is discussed in a note at 18 
A. L. R. 1214. The rule is stated there as 
follows: 


“It may be laid down as a general rule that a 
broker or agent who, with a view to compensa- 


tion for his services, undertakes to procure 
insurance on the property of another, and who 
fails tordo so, will be held liable for any dam- 
age resulting therefrom. . . 

‘The measure of the liability of a broker for 
his failure to procure insurance is the amount 
that would have been due under the insurance 
policy, provided it had been obtained.”’ 

224 N. C. 417, 30 S. E. (2d) 317 (1944). 

1%” 44 Corpus Juris Secundum 936. 
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with the promisee being represented by the 
union and the promisor by an association. 
Thus the contract arises on the third-party 
beneficiary or agency theory. It is difficult, 
nonetheless, to produce a substantive dis- 
tinction raised by this somewhat altered 
relationship. Legally, collective bargaining 
agreements have the same status as other 
contractual obligations.” 

This certainly oversimplifies the legal 
liability of the employer in a health and 
welfare plan. The particular facts in any 
given case could alter the emphasis and 
determine the results. The presence of the 
trust arrangement, for instance, as provided 
for under Taft-Hartley, introduces an ele- 
ment that could affect the outcome by alter- 
ing responsibilities. The ramifications of 
this depend largely on the language of the 
trust indenture, especially as to the presence 
of an enforcement mechanism. 

In this connection we should consider 
Lewis v. Jackson and Squire” Here the 
trustees of the United Mine Workers of 
America Welfare and Retirement Fund 
brought suit to collect overdue sums due 
under the National Bituminous Coal Wage 
Agreements of 1947 and 1948. A_ portion 
of the opinion illustrates certain basic dif- 
ferences of concept.” 

“The parties to these cases have widely 
divergent views as to the true basis of 
plaintiffs’ cause of action. Defendants con- 
tend that it has its basis in contract; that 
the plaintiffs’ case must stand or fall upon 
the legality of the wage Agreements 
Plaintiffs, on the other hand, contend that 
they are suing under an inter-vivos chari- 
table trust to reduce trust corpus to posses- 
sion; that the trust, though established by 
contract, stands separate and apart f 
the Agreements that this 
essentially one by the trustees in 
ministration of the trust 


trom 
suit is 
the ad- 


The court then rejects the trust theory: 
“Therefore it is the opinion of the court 
that no trust has arisen as to the money 
herein sued for, because it has never been 
transferred or delivered to the Fund, and if 
the plaintiffs have a cause of action it is 
based upon and depends upon the validity 
of the Agreements. . . . Even though 
the plaintiffs are not suing as trustees under 
an executed trust, they have a standing as 
donee beneficiaries under the Agreements, 
and in the opinion of the Court, may main- 
tain these suits as such.” ” 


A workman ought to have leisure in 
proportion to the wear and tear of 
his strength. —Pope Leo Xill 


The court, applying Arkansas law, ruled 
in favor of defendant because of the ille- 
gality of the closed shop, the inseparability 
of the welfare-fund provisions, and hence 
the unenforceability of the agreements. 

Thus, in this case, the trustees, and not 
the individuals actually receiving the bene- 
fits, were considered to be “donee benefi- 
ciaries.” The action was to enforce the 
payment provisions, not to recover damages 
for breach of contract. It was held that 
the trustees qua trustees could not recover 
due to trust law, and the trustees qua 
peneficiaries could not recover due to local 
statute law. 


The question may still remain as to how 
important is the issue of the employer's 
liability for welfare benefits. After all, is 
ii not true that in a welfare plan the 
dominant factor is collective bargaining? 
The success of the welfare plan depends 
on the strength of the union. Through 
econamic action or resort to grievance pro- 
cedure or by informal negotiation, should 
not the union be able to insist on compli- 
ance with a labor agreement ? 


There is, | think, a two-part reply. First, 
when two parties enter into an agreement, 
neither expects the other to violate the 
agreement. That, however, does not pre- 
vent a consideration of what the 
legal rights are in the event performance 
fails to meet expectations, 


serious 


A second factor is the inflationary cycle 
during the years of great health and wel- 
fare growth.” With business able to show 
a profit there is incentive to protect stable 
and 
arrangement 


labor relations 
with an such as 
welfare. mm a period of 
econoinic conditions employers could delay 


to comply 
health and 
worsening 


especially 


payment on such items as health and wel- 


fare. Some cases such as this might be 
handled by union pressure or by a trust 
fund cushion or by a certain liberality by 
the insuring carrier in permitting late remit- 
tance of premiums. In appro- 
priate language in bargaining agreements, 
trust agreements and insurance policies would 


[The End] 


any event 


seem to be in order. 


** See footnote 13. 
"86 F, Supp. 354 (1949). 
2 Case cited at footnote 21, p. 357. 


‘Health and Welfare Trust 


* Case cited at footnote 21, p. 359 
* See footnote 3. 
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The NLRB 


THE VALUE OF MULTIEMPLOYER BARGAINING IS HANDI- 
CAPPED BY LEGAL RULES AND AN UNREALISTIC CONCEPT OF 
THE UNIT. A REMEDY IS SUGGESTED WHICH GIVES TO EACH 
PARTY EQUAL JUSTICE AND FOOTING IN THE BARGAINING 


AS multiemployer bargaining continues to 
become more important,’ its status be- 
comes more uncertain and unrealistic. This 
dilemma stems from the difficulties encount- 
ered by the NLRB in applying the labor 
relations acts—acts which were not designed 
for the purpose *—to a complex collective 
bargaining structure. Consequently, the Board, 
as well as the courts, has been unable to 
develop a realistic concept of a multiem- 
ployer unit. Instead, an atmosphere of 
“Never-Never Land” has been created around 
multiemployer bargaining. 


The unabated controversy over national 
multiemployer bargaining has obscured the 
fact that the greatest incidence of multi- 
employer bargaining is at the city level 
among small employers. At the risk of 
oversimplification, one can say that as far 
as the employers are concerned, multi- 
employer bargaining at the local level stabil- 
izes the industry (where competition is 
largely based on labor conditions) and pro- 
vides a defense for the employer against the 
more powerful union; as far as the em- 


ployees and the union are concerned, group 
bargaining improves and standardizes wages 
and working conditions, increases union se- 
curity and responsibility, and provides greater 
ease in the negotiation and administration 
of contracts. 


But these long-run goals are not easily 
attainable. A multiemployer unit is con- 
stantly threatened by disruption, for it in- 
volves a heterogenity of interests—economic 
and political—both within the union and 
within the employers’ association. Neither 
the employers (either singly or as a group) 
nor the union is adverse to exploiting these 
divisive pressures for immediate, momentary 
advantage.“ Yet, if the goals of multi- 
employer bargaining are to be attained, this 
tendency must be overcome, Only when the 
unit becomes a homogeneous entity—with 
the employers “as being a single employer” ® 
and the union—can a multiemployer unit 
have any meaning. 

At present, however, this concept is seri- 
ously threatened by legal rules which under- 
mine the value of group bargaining. These 


1In 1951, the year for which the latest figures 
are available, an estimated five million em- 
ployees, not including railroad workers, were 
covered Dy multiagreements. (Bureau of Labor 
Statistics, Collective Bargaining Structures: 
The Employer Bargaining Unit (Washington, 
1953), p. 2.) An estimate for 1947 placed the 
number of employees covered by multiagree- 
ments at 4,700,000, including railway workers. 
(Frank C. Pierson, ‘‘Prospects for Industry- 
Wide Bargaining,’’ 3 Industrial and Labor Rela- 
tions Review (Apri!, 1950), pp. 349-352.) 

* As will be shown, the Wagner Act could be 
applied to multiemployer bargaining only 
through a liberal interpretation of the statute. 
The provisions which were added in the Taft- 
Hartley Act and which are the most pertinent 
are Sections 8(b)(1)(B) and (b)(4). 
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*Of the 4,700,000 employees under multi- 
agreements in 1947, 54 per cent were at the 
city level. (Pierson, in the work cited at foot- 
note 1. p. 353.) It has also been estimated that 
at the local level, 86.3 per cent of the employers 
employ 20 workers or less. (Jules Backman, 
Multi-Employer Bargaining (New York, 1951), 
pp. 60-61.) Typical industries are cleaning and 
dyeing, hotels and restaurants, clothing and 
dairy products. (Pierson, in the work cited at 
footnote 1, pp. 350-352.) 

*How the parties take advantage of these 
pressures will be illustrated. 

° The phrase is that of the Board. (Sixteenth 
Annual Report of the NLRB, 1951, p. 176.) 
However, as will be shown, the Board does not 
accept its own definition. 


* January, 1954 @ Labor Law Journal 


Bi and the Multiemployer Unit 


Assistant, New York State School of Industrial 


and Labor Relations, Cornell University . . . 


rules are the unrealistic culmination of the 
Roard's efforts to develop a policy toward 
multiemployer bargaining within the legal 
limitations of the labor relations acts. The 
present dilemma can best be illustrated by a 
review of the NLRB’s role in multiem- 
ployer bargaining. 


Double Standard 


Without specific statutory provision under 
the Wagner Act to designate appropriate 
units of several employers, the Board con- 
ferred upon itself the essential authorization 
through a broad interpretation of Sections 
9(a), 2(1) and 2(2). From Section 9(a), 
the Board reasoned that in some cases 
multiemployer units could best insure em- 


ployees the full benefits of collective bar- - 


gaining, and in addition, could best “otherwise 
effectuate the Act.” Furthermore, such units 
were necessary from the standpoint of 
“effective collective bargaining and peaceful 
labor relations.” Also, Section 2(1) defined 
employer “as any person acting in the interest 
of an employer,” and Section 2(2) included 
association within the definition of a person.’ 

This assumption of authority through in- 
terpretation left much to be desired. The 
power over employers had to be exercised 


carefully if widespread public protest were 
to be avoided. Consequently, the Board did 
not attempt to designate a multiunit unless 
there was a history of group bargaining; 
multiemployer bargaining had to have a vol- 
untary basis at the outset.’ 


But collective bargaining history was not 
sufficient to determine the exact scope of the 
unit unless all the parties were in agreement. 
Other criteria had to be established for de- 
termining both the inclusion and the with- 
drawal of the employers and the union from 
a unit. In so doing, the Board created a double 
standard, a standard which has proved very 
troublesome for multiemployer bargaining. 


Employee desire and collective bargaining 
necessities were the principal criteria for 
determining employee inclusion in a multi- 
unit.” But employee desire and bargaining 
necessities were not always complementary. 
After determining from the collective bar- 
gaining history the extent of the unit which 
could be appropriate, the Board held repre- 
sentation elections to ascertain the desires 
of the employees. The results, however, 
were used in two ways: Sometimes the full- 
est measure of self-determination was granted 
through the “Globing” process and single 
employer units were declared appropriate ;’ 
but, quite often, the minority was disre- 
garded and the wider unit declared appro- 


® Jesse Freidin, The Taft-Hartley ‘Act and the 
Multi-Employer Bargaining (Philadelphia, 1948), 
pp. 12-13. 

*The precedent case was Shipowners’ Asso- 
ciation of the Pacific Coast, 7 NLRB 1002 
(1938), and it has been emphasized in each 
succeeding case. 

®’ There were also various other criteria such 
as mutuality of interest in skill, wages, working 


Multiemployer Unit 


conditions, and the like. (Fourteenth Annual 
Report of the NLRB, 1949 pp. 32-33.) As will 
be shown, employer organization was and is 
of extreme importance. 

* Cohen-Goldwater Manufacturing Company, 
53 NLRB 645 (1943); Pepsi-Cola Bottling Com- 
pany of Kansas City, 55 NLRB 1183 (1944); and 
Lampson Brothers Company, 59 NLRB 1561 
(1945), are about the only examples. 
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priate.” In general, the Board relied most 
heavily upon what it considered best for 
collective bargaining purposes. On many 
occasions, the Board created large units 
over the protests of small groups on the 
basis that the larger unit would best serve 
the interests of the majority by insuring to 
them the fullest benefits of the act through 
the promotion of effective collective bargain- 
ing and peaceful labor relations.” 

Promotion of collective bargaining and 
stable industrial relations were also of ex- 
treme importance when employees desired 
to withdraw from a unit or to change their 
union affiliation. If such action would dis- 
rupt the pattern of bargaining, the request 
was usually denied. For example, in Admair 
Rubber Company,” the Board refused a rival 
union’s claim on the grounds that the his- 
tory of the unit revealed a long period of 
successful and peaceful collective bargaining 
which had stabilized the industry and which 
had benefited both parties. With one nota- 
ble exception, the Board adhered to this 
policy.” The protection of established, broad 
units from rival unionism continued. 

The most important criterion for employer 
inclusion in a multiunit, in contrast to the 
criteria for employees, was that of self- 
determination. Employer desire was ascer- 
tained by evidence that the employer had 
delegated to an association “essential em- 
ployer functions.” * Until late in the Wagner 
Act period, the evidence utilized was em- 
ployer acceptance of the contract negotiated 
by the association. At first the Board re- 
quired that obligation to accept the contract 
be formalized in some way in the rules of 
the association,” but later in the Rayonier 
case, the criterion of prevailing practice or 
custom was established.” 


| never did anything worth doing by 
accident, nor did any of my inven- 
tions come by accident; they came 
by work. —Thomas A. Edison 


Under this rule, membership in the asso- 
ciation was not necessary to be included in 
the unit. For example, in George F. Carlton 
and Company," the Board designated a multi- 
unit which included both members and non- 
members because all accepted the contract 
negotiated by the association. Toward the 
end of the Wagner Act period, the Board 
began to limit the unit to those employers 
who, through the association, participated 
in contract negotiations even though non- 
participants signed identical contracts.” 

In only a few instances were multiem- 
ployer units established over employer pro- 
test and then only when it was evident that 
the employers were conducting their indus- 
trial relations on a group basis.” In general, 
however, the Board refused to include em- 
ployers in a multiunit over their protest even 
when a larger unit would have been more 
effective and even when it was desired by 
the association.” 

Employers were also given the utmost 
freedom to withdraw from a unit. Employer 
withdrawal from a unit, like employer in- 
clusion, was based on intent; intent followed 
by action was controlling. If the employer 
signified that he wished to conduct his labor 
relations individually rather than on a group 
basis, he was allowed to do so.” But to 
make inclusion in the unit desirable, the 
Board insisted that rejection of association 


” For example, the case cited at footnote 7; 
and Union Premier Food Stores, Inc., 11 NLRB 
270 (1939). 

"Fourth Annual Report of the NLRB, 1939, 
p. 93. See also Mobile Steamship Association, 
8 NLRB 1297 (1938); and Hyman-Michaels Com- 
pany, 11 NLRB 796 (1939). 

"9 NLRB 407 (1938). 

% Shipowners Association of the Pacific Coast, 
32 NLRB 668 (1941). This decision reversed a 
previous order, but in making the decision, 
the Board emphasized that it was not changing 
its established policy. 

™ Case cited at footnote 12; Federated Fishing 
Boats, 15 NLRB 1079 (1939). The case of F. EZ. 
Booth and Company, 10 NLRB 1491 (1939), is 
an excellent example of refusal to designate 
a multiunit on the basis that each employer 
‘has retained to itself and has exercised direct 
control over the essential employer functions."’ 

* Case cited at footnote 7; Federated Fishing 
Boats, Inc., 15 NLRB 1080 (1939). Perhaps the 
use of this evidence of employer intent instead 
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of representation elections—as was used for 
employees—influenced the Board in its cautious 
use of power over employers. Such evidence 
was not nearly so affirmative as an election, and 
thus the Board may have felt uncertain as to 
how much power it could exercise over 
employers. 

% Rayonier, Inc. (Grays Harbor Division) 52 
NLRB 1269 (1943). 

54 NLRB 222 (1944). 

_ % Advance Tanning Company, 60 NLRB 923 
(1945), was the lead decision. This change 
was, perhaps, the result of the charge that the 
Board was promoting industry-wide bargaining. 

” The most notable example is Waterfront 
Employers’ Association of the Pacific Coast, 71 
NLRB 80-120 (1946), two cases. 

7 A good example is California Metal Trades 
Association, 72 NLRB 624 (1947). See the dis- 
cussion of this case in Harry A. Millis and 
Emily C. Brown, From the Wagner Act to Taft- 
Hartley (Chicago, 1950), p. 154. 


*1 Great Bear Logging Company, 59 NLRB 701 


(1944). 
January, 1954 @ Labor Law Journal 
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bargaining entail denial of membership in 
the association with a similar denial of mem- 
bership benefits.” 


Passage of Taft-Hartley 


By the end of the Wagner Act period, the 
Board had thus developed various rules 
which could be applied to multiemployer 
cases. In general, the Board did not de- 
liberately try to promote multiemployer bar- 
gaining, but, when called upon, did tend to 
draw the widest unit possible. Nevertheless, 
by 1947, there was widespread adverse com- 
ment regarding the Board’s encouragement 
of “industry-wide” bargaining. The Eightieth 
Congress considered bills which would have 
greatly restricted, if not prohibited, multi- 
employer bargaining. The Taft-Hartley Act 
which finally emerged did not contain 
such provisions. 

There was some fear, however, that the 
new definition of “employer”’™ might end 
further authorization of multiemployer units, 
and that the provisions relating to employee 
self-determination might cause the disinte- 
gration of existing units. These fears did 
not materialize. Taft-Hartley brought little 
change in the Board’s established policy. 

The Board has ignored the new definition 
of “employer” and has continued to desig- 


nate multiunits.“. The Board, however, has 
been more careful not to include employees 
in units over their protests.” The Board 
also analyzes more carefully bargaining his- 
tory as evidence of employee intent.” 
Thus, the Board has refused to designate 
a new unit where there was only a sporadic 
bargaining history on a group basis and 
where the union opposed it, even though 
the employers were organized for multi- 
employer bargaining and desired a multiunit.” 


But there has been no substantial change 
in the criteria for employee withdrawal from 
a unit. Although the Board states that its 
policy is designed to give effect to the 
wishes of employees when two units are 
equally appropriate,” the Board in the same 
breath remarks that it will not disrupt a 
“well established bargaining pattern unless 
there are compelling circumstances for do- 
ing The compelling circumstances 
appear to be those cases where the granting 
of self-determination will not affect the bar- 
gaining unit,” and those cases where the 
employees’ desire is concurred in by the 
employer." On the other hand, the Board 
has refused separate units for craft work- 
ers,” or separate units for the employees 
of single employers where there was a 
“successful” history of multiemployer bar- 
gaining.” Employee withdrawal from a unit 


2 Work cited at footnote 6, pp. 15-16. Some 
associations attempt by punitive measures to 
hold their members in line. Thus, some associ- 
ations require the posting of bonds, acceptance 
of liability clauses, etc. The state courts have 
upheld these provisions. However, they are 
usually ineffective. Jesse Carpenter, Employers’ 
Associations and Collective Bargaining in New 
York City (Ithaca, 1950), pp. 209-210. 


2 Work cited at footnote 6, pp. 17-19. The 
Wagner Act defined employer as “‘any person 
acting in the interest of an employer,"’ whereas 
the Taft-Hartley Act defines employer as ‘‘an 
agent of an employer, directly or indirectly." 

2 An insight into the Board's thinking can be 
gained from a remark made by the Board in 
the Morand case, 91 NLRB 409 (1950), to the 
effect that the failure of Congress to pass leg- 
islation neither banning nor promoting multi- 
employer bargaining indicated Congressional 
desire to maintain the status quo, See also 
Fourteenth Annual Report of the NLRB, 1949, 
pp. 32-33. 

*% Association of Motion Pictures, Inc., 85 
NLRB 902 (1949); International Paper Com- 
pany, 88 NLRB 71 (1950). 

*% Central Optical Company, 88 NLRB 567 
(1950). Bargaining must be for more than one 
year and for more than one contract. Brewster 
Motors, Inc., 93 NLRB 675 (1951). 

7 Scott-Motor Company, 84 NLRB 129 (1949). 

* Sixteenth Annual Report of the NLRB, 1951, 
p. 92. 


Multiemployer 


* See footnote 28. 

* Rainbo Bread Company, 92 NLRB 181 
(1950). Here the Board declared that the bar- 
gaining pattern for the special group of 
workers was contrary to the multiemployer 
pattern. 

“ Kindy Optical Company, 85 NLRB 940 
(1949). 

"Schulze Baking Company, 92 NLRB 73 
(1950); and Libbey-Owens-Ford Glass Company, 
78 NLRB 1170 (1948). 

“Cloth Laying Appliances Corporation, 78 
NLRB 785 (1948); Continental Baking Company, 
99 NLRB, No. 123 (1952). One of the most 
Striking illustrations of this is that of Balaban 
and Katz, 87 NLRB 1071 (1949). The Board 
refused to break a multiemployer unit composed 
of theater owners and projectionists at the 
request of the projectionists of one employer. 
The Board declared that the long history of 
collective bargaining on a joint basis precluded 
such a finding. And this in spite of the fact 
that some of the projectionists were not al- 
lowed membership in the local although they 
were members of the union. Instead, the local 
issued them ‘permit’ cards which precluded 
union membership benefits—such as seniority— 
as well as certain benefits provided by the 
employers. The projectionists desired to es- 


tablish their own unit in order to secure these 
benefits and representation in bargaining, but 
the Board remarked that this case was one of 
union discrimination which could be handled 
by another procedure. 
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must be based on something more substan- 
tial than mere desire.” 


Under the Taft-Hartley Act, as under the 
Wagner Act, employer inclusion in a multi- 
unit is based upon employer intent. How- 
ever, intent is now based primarily upon 
participation in negotiations, which indicates 
that the employer intends to be bound by 
joint negotiations, rather than upon contract 
acceptance.” Participation in negotiations 
consists of delegating to a bargaining com- 
mittee, either formally or informally organ- 
ized, the right to bargain for the employer; 
the bargaining committee does not have to 
have the power to bind the participants.” 
On the other hand, the Board will exclude 
from the unit any employer who does not 
participate in the negotiations even though 
he signs a contract identical to that negoti- 
ated by the association.” 


A minority of the Board have expressed 
dissatisfaction with this criterion. They be- 
lieve that acceptance of the contract reveals 
intent; therefore, employers who sign iden- 
tical contracts should be included in the unit. 
Evidence for nonparticipation in a unit 
should be “clearly demonstrated by intent 
to pursue an independent course rather than 
by non-membership in an association.” ™ 
But the majority have not been persuaded 
by the minority view. 


Employer withdrawal from a unit is also 
still based upon employer intent. No matter 
how long an employer may have bargained 
on a group basis, the Board will release 
him from the unit if he declares that he in- 


tends to conduct his labor relations on an 
individual basis.” The withdrawal, however, 
must be complete and not conditional,” and 
must be for all his employees and not just 
a part." In addition, the Board insists that 
the withdrawal come at the “appropriate” 
time; but the “appropriate” time is rather 
flexible. In the absence of any specific clause 
in the contract, withdrawal may come be- 
fore negotiations begin, or after they are 
concluded, but in any case before the new 
contract goes into effect. It may not come’ 
during the life of an existing contract.” 


The conclusion is evident: The employer’s 
desire is the important factor in both the 
creation and the disintegration of the multi- 
unit. His consent is essential to the forma- 
tion of a unit and the unit is seldom broken 
unless he desires it. On the other hand, 
employees have been included in units over 
their protest, and they can seldom withdraw 
from the unit if their desire is not concurred 
in by the employer. In regard to employees, 
the Board has placed more importance upon 
“stability of collective bargaining” than upon 
self-determination; but for employers, the 
Board has placed more emphasis upon self-de- 
termination than upon “stability of collective 
bargaining.” The result of this double 
standard seriously affects the value of multi- 
employer bargaining. 


Employer withdrawal at an inopportune 
time can have an adverse effect upon both 
the union and the remaining employers in 
the group. The most important effect upon 
the union is the uncertainty and friction it 


* Member Styles believed that employee de- 
sire should be sufficient to release the union 
from a multiunit. He based his reasoning on 
law and fair play. He believed that LMRA 
sanctions multibargaining only when there is 
mutual consent of the parties. In addition, 
under the Board's policy, multiemployer bar- 
gaining becomes a ‘‘prison’’ for the union 
“until such time as the employers may deign 
to release it therefrom [and] if the 
Board is to make multiemployer birgaining a 
one way street, with employers, but not em- 
ployees, free to shift to single-employer bar- 
gaining as soon as joint bargaining ceases to 
serve their interest, the only multiemployer 
groups which will tend to survive will be those 
pecullarly advantageous to employers and, by 
the same token, peculiarity disadvantageous to 
unions.'’ Continental case cited at footnote 33. 

% Associated Shoe Industries, 81 NLRB 224 
(1949). 

* Whiz Fish Product Company, 94 NLRB 1303 
(1951); Safeway Stores, Inc., 98 NLRB 528 
(1952); and Cleveland Builders’ Supply Com- 
pany, 90 NLRB 923 (1950). ; 

" Associated Shoe Industries, cited at footnote 
35; Bunker Hill and Sullivan Mining and Con- 
centrating Company, 89 NLRB 243 (1950). 


* See footnote 35. 

% Johnson Optical Company, 87 NLRB 539 
(1949); Pacific Metals Company, Ltd., 91 NLRB 
696 (1950); and Milk Dealers of Greater Cin- 
cinnati, 94 NLRB 23 (1951). 

*# Carnation Company, 90 NLRB 1808 (1950); 
and Pioneer, Inc., 909 NLRB 1848 (1950). But 
this does not preclude the employer from 
signing an identical contract. 

*! Pioneer, Inc., cited at footnote 40. 

“ Stamford Wall Paper Company, 92 NLRB 
1173 (1951); W. &. Ponton Company of New 
Jersey, 93 NLRB 924 (1951); and Milk Dealers 
case cited at footnote 39. 

“ This freedom granted to employers cannot 
be equated with other employee rights. The 
right of the employer to reject the contract 
appears similar to the union's policy of having 
proposed contracts approved by the member- 
ship. But the minority of union members have 
to accept the contract if the majority are satis- 
fled. The desire of one employer is controlling. 
Also, allowing the employer to charge his bar- 
gaining agent before a new contract creates a 
“contract bar’’ appears similar to the right 
granted to employees; but in multiunits, it is 
almost impossible for employees to change their 
union affiliation. 
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produces within the union and between the 
employer and the union. The withdrawal 
of the employer at the last moment, during 
negotiations, necessitates the repetition of 
the whole process of collective bargaining, 
a procedure that is both costly and time 
consuming. During this period, tension is 
high and instability ensues. If the contract 
differs substantially from that which can be 
won from the other employers, internal fric- 
tion within the union will result. The with- 
drawal of the employer may also lead to 
the disintegration of the association. The 
union then faces the task of negotiating 
and policing contracts with each of the em- 
ployers. Moreover, in such an event, the 
union is deprived of the aid of the associa- 
tion in punishing a contract violator or in 
helping to prevent “runaway” shops." 

The employers are also hurt by the un- 
expected withdrawal of one employer. If 
the employer settles with the union on terms 
which the other employers have been resist- 
ing, they are placed in a dangerous position 
in the event of a strike against them. The 
competitive nature of the industry can mean 
that the employer who keeps operating may 
successfully enlarge his business at the ex- 
pense of the other employers. Moreover, 
one defection may lead to others. Unless 
the association is strongly organized, most 
employers cannot afford to take the risk of 
losing customers. In such a situation, re- 
sistance to the union is likely to dissipate 
quickly in order to assure continued opera- 
tion. The purposes for which the employers 
organized are forgotten. 

Upon this basis alone the feasibility of al- 
lowing employers to withdraw at will can 
be questioned. But, in addition, in an effort 
to equalize employer-employee withdrawal, 
the Board has assumed the position of sanc- 
tioning union “whipsawing” tactics, an ac- 
tion which further jeopardizes the value of 
group bargaining. 

The problem of employer withdrawal from 
a unit for momentary advantage is matched 
by that of union withdrawal. This contin- 
gency arises when a stalemate occurs in 


negotiations and the union strives to win 
its demands as easily as possible. Although 
the union’s action may have as its purpose 
the destruction of the association,” more 
likely it is designed to win economic conces- 
sions but keep the unit intact for the 
other advantages which flow from multi- 
employer bargaining. 

The bargaining strength of the employers 
depends upon their ability to maintain a 
united front against the union. When an 
impasse occurs, the union, recognizing the 
collective strength of the employers, often 
attempts by various means to break this 
strong resistance.” One of the methods 
utilized is “whipsawing” and consists of 
striking one employer at a time until all the 
employers surrender. This strategy has two 
advantages: It recognizes the competitive 
nature of the employers’ group and thus 
plays one employer against the other; and 
second, by striking only one employer, 
the strikers can be subsidized by the other 
union members who remain at work. The 
hardship of a strike is thereby averted. 

Thus challenged, the employers have two 
courses open to them to thwart the union’s 
design: The employers who are not affected 
may subsidize the struck employer in vari- 
ous ways, or nonaffected employers may 
lock out their employees. The latter method 
has the advantage of maintaining the rela- 
tive competitive position of the employers 
as well as bringing greater economic pres- 
sure to bear on the union by forcing all the 
union members to take part in the strike. 

Under the concept of a multiemployer 
unit as a homogenous entity, the employers 
should have the right to resist the union’s 
economic pressure by a defensive jiockout. 
But what is the allowable use of economic 
force under the LMRA? Can the union at- 
tempt to sever an employer from an associa- 
tion-wide appropriate unit without violating 
Sections 8(b)(1)(B)*" and (b)(3)?" If the 
union does have the right, can the employers 
retaliate with the lockout to protect their 
bargaining position without violating Sec- 
tions 8(a)(1) and 


“ For an interesting example, see Carpenter's 
work cited at footnote 22, pp. 359-363. 

“ The union may desire the destruction of the 
unit in order to effectuate a permanent with- 
drawal from the unit. Under present Board 
rules, union withdrawal can come only through 
employer concurrence or through the disband- 
ment of the association. 

“For the ways in which the union brings 
pressure on the employers, see Carpenter's 
work cited at footnote 22, pp. 191-205. 

“Tt shall be an unfair labor practice for a 
labor organization to restrain or coerce 
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an employer in the selection of his representa- 
tive for the purposes of collective bargaining 


* “Tt shall be an unfair labor practice 
for a labor organization to refuse to bargain 
ee with an employer . 

“It shall be an unfair labor practice for 
an employer to interfere with, restrain, or 
coerce employees in the exercise of the rights 
quaranteed in section 7 fand] by dis- 
crimination in regard to hire or tenure of 
employment to encourage or discourage mem- 
bership in any labor organization... . 
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The Morand Case 


The legality of an attempt to sever an 
employer from the group was first presented 
in the Matter of Morand Brothers Beverage 
Company.” The union struck only one mem- 
ber of a multiemployer unit after a stale- 
mate in contract negotiations. When the 
struck employer, the Old Rose Distributing 
Company, contacted the union to obtain a 
settlement of the strike, the company was 
asked to accept the terms which had pre- 
viously been rejected by the association 
bargaining committee, Old Rose refused. 
When the other companies were informed 
of the union’s action, they “discharged” 
their employees.” 


A violation of Sections 8(a)(1) and (3) 
was then charged by the union. The em- 
ployers defended their action as privileged 
because the union had violated Sections 
8(b)(1)(B) and (b)(3) in. striking Old 
Rose and demanding that the company bar- 
gain separately. As the appropriate unit was 
association-wide, the union had to bargain 
with the association representatives and 
strike all the employers or none; otherwise, 
the employers would be “picked off” one 
at a time, 


The Board upheld the union’s contention 
that the “discharges” constituted an unfair 
labor practice. The strike against Old Rose 
was an economic strike; the employers’ ac- 
tion was, therefore, interference with pro- 
tected activity. Nor did the union have to 
strike all the employers for that would “give 
an incongruous construction to an Act de- 
signed to minimize industrial strife.” 
Moreover, the “discharges” could not be 
justified on the basis of union unfair labor 
practices, for none had occurred. 


The union's invitation to Old Rose to 
negotiate a separate contract was not an at- 
tempt to coerce the company in its selection 
of a bargaining agent. The union had bar- 
gained with the association until an impasse 
had been reached, and thereafter was willing 
to resume negotiations at the “appropriate 
time.” No attempt had been made to force 
Old Rose to relinquish membership in the 
association; nor had the union indicated that 


the negotiators for the association were un- 
acceptable. Old Rose had designated the 
association for joint bargaining, but not 
Separate bargaining. As Old Rose had not 
designated a representative for separate bar- 
gaining, an invitation to negotiate a separate 
contract was nothing more than an appro- 
priate attempt to engage in collective bar- 
gaining. Furthermore, the invitation was 
consistent with the basic policies of the act 
to settle disputes “by collective bargaining 
rather than economic attrition.” ® 

Nor was an invitation for separate bar- 
gaining a refusal to bargain on an appro- 
priate unit basis. The association-wide unit 
was not the only appropriate unit. As each 
employer in the association maintains his 
status as an employer, he has the power 
to bargain separately. The employer-wide 
unit would then become appropriate. The 
Board declared: 

“There is nothing in the statute which 
requires that the unit for bargaining be the 
only appropriate unit, or the u/timate unit, or 
the most appropriate unit. The Act requires 
only that it be ‘appropriate’. It must be 
appropriate to ensure the employees in each 
case ‘the fullest freedom in exercising the 
rights guaranteed by the Act’.”™ 

The union had not attempted to substitute 
unilateral action for collective bargaining, 
but was merely substituting one type of 
collective bargaining for another. 

As justification for its position, the 
Board emphasized the disparity in criteria 
between employers and employees for par- 
ticipation in a, multiunit. Employers had 
been granted “unlimited freedom unilaterally 
to fashion the scope of, or to completely 
destroy, multiemployer bargaining units by 
simply withdrawing at any time from such 
units at their will or fancy.” Granting the 
union the right to withdraw after an im- 
passe had been reached “would reduce to 
that extent the existing disparity between 
the treatment accorded employers and 
unions. .. .”" The double standard was 
now coming into its own. 

Upon appeal, the court agreed that the 
union had not violated Sections 8 (b) (1) 
(B) or (b) (3).% The strike against Old 


” 91 NLRB 409 (1950). 

“The term discharge instead of lockout is 
used because this was the term used by the 
employers. The final disposition of the case 
was to reveive around this point. For an in- 
teresting discussion, see Sylvester Petro, ‘‘The 
NLRB on Lockouts,”’ in the Labor Law Journal 
(October, 1952), p. 659, and (November, 1952), 
p. 739. 

% Case cited at footnote 50, p. 413, The Board 
reasoned that “if it [the union] strikes less 
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than all, its members will be deprived of the 
protection of the Act; if it strikes all, they will 
be protected."" 

‘Case cited at footnote 50, pp. 414-416. 

*% Case cited at footnote 50, p. 418. Member 
Reynolds dissented on the basis that the oniy 
appropriate unit was association-wide. 

*% Case cited at footnote 50, p. 418. 

% Morand Brothers Beverage Company v. 
NLRB, 20 LaBor Cases { 66,453, 190 F. (2d) 
576 (CA-7, 1951). 
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Rose was an economic strike called in order 
to obtain a satisfactory contract and not 
because of any objection to bargaining with 
the association. The union’s action was 
comparable to employer withdrawal from a 
unit to obtain a satisfactory contract. If 
the employers are given freedom to with- 
draw “at any time,” then the union is en- 
titled to the same right.” 


But the court did not accept the proposi- 
tion that “once negotiations have reached 
an impasse or stalemate, a union may utterly 
disregard the employer unit with which it 
has heretofore bargained and fashion a new 
unit for bargaining purposes.”™ In _ those 
instances where the employers’ right to 
withdraw is limited, the union can validly 
be charged with an 8 (b) (1) (B) violation 
for striking one employer. But under Board 
policy, the only practical limitations on em- 
ployer withdrawal must come through the 
rules of the association; and these are gen- 
erally ineffective even when included. In 
order to equalize the freedom of the parties, 
the union has the right to make an attempt 
to sever an employer from the group. But 
do the employers have the right to resort to 
a lockout to prevent it? And if they do, 
does the union then have a genuine privi- 
lege of withdrawal? 

The court refused to accept the Board’s 
contention that the employers were pre- 
vented from locking out their employees 
because the strike against Old Rose was 
protected activity. On the contrary, the 
lockout is not only sanctioned by Section 
8 (d) (4) of the act, but, in addition, “the 
lockout should be recognized for what it is, 
that is, the employers’ means of exerting 
economic pressure on the union, a corollary 
of the union’s right to strike.”™ In the 
court’s view, the strike against Old Rose 
was “tactically” a strike against one em- 
ployer, but “strategically” it was a strike 
against ali the employers with the purpose 
of compelling them to accept the union’s 
terms. The employers were justified in 
protecting themselves with a lockout.” 

But the court was not positive that the 
employers’ action had been taken solely for 
their protection. The contradictory use of 
the terms lockout and discharge in the evi- 
dence and in the Board’s decision veiled 
the nature of the “discharges.” The court, 
therefore, remanded the issue and directed 


Capital is a result of labor, and is 
used by labor to assist it in further 
production. Labor is the active and 
initial force, and labor is therefore 
the employer of capital. 

—Henry George 


the Board to determine whether the “dis- 
charges” were intended to be a temporary 
severance of employment, or whether they 
were intended to be permanent. If the 
Board found that “the severance of the 
employers-employee relation .. . was in- 
tended to be temporary,” then the Board 
should determine “whether it was made for 
the purpose of ‘interfering cr coercing em- 
ployees in the rights guaranteed by Section 
7’ or as a legitimate exercise of petitioners 
ecomonic remedies.”“ If the discharges 
were intended to be temporary to offset the 
union’s power, then the employers were 
acting within their rights. 

On remand,” the Board refused to accept 
the court’s directive. Although the Board 
found as a question of fact that the dis- 
charges were intended to be permanent and 
not temporary, the Board maintained that 
the lockout would have been illegal even 
if its purpose was to bring temporary pres- 
sure on the union to break an impasse.” 
The léckout was said to be interference 
with protected activity. 

The Board declared that in spite of the 
“aura of fairness” surrounding the argu- 
ment that the lockout is the equal of the 
strike, the premise is false. If it were 
true, the employer could use the lockout to 
punish the union at any time employee 
action was detrimental to his interest. Such 
an interpretation of the act was found un- 
acceptable.” 

Equally unacceptable was the contention 
that the lockout may be used after an im- 
passe. “Neither Sections 8° (a) (1) or 
8 (a) (3) draws any distinction between a 
discharge and‘a temporary layoff.” As for 
the linking of the terms “strike” and “lock- 
out” in Section 8(d)(4), that is irrelevant. 
Congress included this section for the sole 
purpose of discouraging economic force 
during the 60-day period and of encourag- 


* Case cited at footnote 56. The Court noted 
that the association did not limit the right of 
the employers to withdraw and that all the 
employers signed individual contracts. 

* Case cited at footnote 56. 
® Case cited at footnote 56. 
” Case cited at footnote 56. 
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*' Case cited at footnote 56. . 

® Morand Brothers Beverage Company, 99 
NLRB 1448 (1952). 

* Case cited at footnote 62, p. 1461. 

* Case cited at footnote 62, p. 1462. 

* Case cited at footnote 62. 


ing collective bargaining. If Congress in- 
tended to equate employer-employee rights, 
it did so by the prohibition of certain 
union practices and not “by limiting em- 
ployer proscriptions. If Congress had in- 
tended to accord employers the right to 
lockout employees temporarily in order to 
gain bargaining concessions ... it would 
have so provided expressly.” The lockout, 
then, is not the parallel of the right to strike. 
Only when the employer can prove that he 
cannot operate without a contract is the 
lockout justifiable.” 

In a second review of the Board’s order, 
the court accepted the Board’s finding that 
the discharges were intended to be perma- 
nent.” However, the court did take the 
occasion to scold the Board for refusing to 
accept the court’s directive on the allowable 
use of the lockout. The court insisted that 
until the decision is set aside by a higher 
court, the lockout must be regarded as 
legal.- But in the meantime, another case 
was setting a significant precedent. 


The Davis Case 


In the case of Davis 'urniture Company,” 
the question of the legal use of the lockout 
was the central issue. As in Morand, one 
employer was struck when negotiations 
stalemated. Eleven of the remaining em- 
ployers in the association immediately 
locked out their employees—an action-which 
they had previously agreed upon in the 
event that the union struck only one em- 
ployer. In contrast to Morand, the union 
made no attempt to bargain with the struck 
employer and the employers definitely stated 
that the layoff was temporary. Also differ- 
ing from Morand, where Old Rose had been 
struck apparently by chance, the Union 
Furniture Company was deliberately chosen 
because the union believed this company 
was blocking an association-wide agree- 
ment.” The. Board again declared the 
lockout interference with protected activity. 

Upon appeal,” the court could find no 
substance in the Board’s position and, in- 
structed the Board to reconsider its inter- 
pretation of the lockout, especially when it 
is used as a defense against “whipsawing.” 
The employers’ action was not merely a 
reprisal against the union, but instead was a 
defensive measure taken to protect their 


- [sic] property in good will. 


Recent studies indicate that both the 
layman and some economists tend 
to exaggerate the extent to which 


labor unions can and in fact do 
raise wages. Such an error may 
undermine a balanced and sensible 
judgment about appropriate labor 
legislation and proper public labor 
policies. —f£conomic Intelligence 


bargaining position. There was evidence 
that the union intended to strike each of 
the employers successively. If this were 
allowed, it was said, “customers of the 
struck firm [would transfer] to other mem- 
bers of the Dealers with a possible loss of 
customers and depreciation of the dealer’s 
By repeating 
this on successive Dealers ... the Dealers’ 
unit power of collective bargaining would be 
impaired and ultimately the organization 
would be destroyed. {The dealers’] 
motivation in temporarily locking out all their 
employees was for no other purpose than to 
affect the bargaining power of the union with 
which they were negotiating.”” (Italics sup- 
plied.) 

Justification for the lockout, continued 
the court, is found in the legislative history 
of the act which reveals that Congress in- 
tended to equate the power of the union and 
the employer; and then by “linking the 
terms ‘strike’ and ‘lockout’... Congress has 
recognized strikes and lockouts as corre- 
lative powers, to be employed by the adver- 
saries in collective bargaining when an im- 
passe in negotiations is reached.” ™ 

Again the Board overruled the court and 
reiterated the position taken in Morand.“ A 
lockout is untenable under Sections 8 (a) 
(1) and (3) even when it comes after an 
impasse and its avowed purpose is to pro- 
tect the employers’ bargaining position. The 
implication that the linking of the terms 
strike and lockout sanctions the lockout is 
not great enough to overcome the blanket 
proscription of interference with protected 
activity.” 

Moreover, declared the Board, the em- 
ployers do not need such power to protect 
their bargaining position. They have the 
right to retain the old terms of employment 


” Case cited at footnote 62, pp. 1462-1464, 

* Case cited at footnote 62, pp. 1465-1466, 

* Morand Brothers Beverage Company v. 
NLRB, 23 LABOR CASES { 67,624, 204 F. (2d) 
529 (CA-7, 1953). 

* 94 NLRB 279 (1951). 

” Case cited at footnote 69, p. 280. 
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™ Leonard et al. v. NLRB, 21 LABOR CASES 
{ 66,997, 81,616, 197 F. (2d) 435 (CA-9, 1952). 

7 Case cited at footnote 71. 

8 Case cited at footnote 71. 

™ Davis Furniture Company, 100 NLRB, No. 
158 (1952). 

™ Case cited at footnote 74, pp. 1381-1382. 
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as long as production continues and they 
have the right in an economic strike to re- 
place the strikers. A lockout remains an 
unfair labor practice.” 


Angrily rejecting the Board’s argument, 
the court refused to enforce the Board’s 
order against the employers.” According to 
the court, the Board had not considered, as 
instructed, the economic factors involved. 
The union’s tactics in striking one employer 
placed the other employers in an unsound eco- 
nomic position, so that “none could feel safe to 
take orders from its customers on which 
they would be embarrassed by non-de- 
liveries to them. Likewise, no dealer was 
safe in placing orders for furniture with the 
manufacturers, which well might find no 
employees to unload it in their stores, or if 
so delivered to the stores it would lie as 
depreciating overstocked inventories.” ™ 


Moreover, the use of a lockout to protect 
economic interests was a principle estab- 
lished by the Board in three previous 
cases.” In refusing to follow this position, 
the Board had done an “aerial whirl back- 
Gop.” 

The court also accused the Board of 
again ignoring the legislative history of the 
act. The purpose of the act was to create 
equality between the employer and _ the 
union. Therefore, the union’s power to call 
a strike is equalled by the employer’s power 
to lock out his employees. The court side- 
stepped an unequivocal assertion that the 
lockout could be used in all situations ex- 
cept that of deterring unionism, but it did 
imply that such a finding would not be un- 
warranted.” 

If the Board has been guilty of an “aerial 
whirl back-flop,” the court is also guilty of 
some amazing mental gyrations. In its first 


decision, the court was concerned with eco- 
nomic hardship only as an element in the 
deterioration of the employers’ bargaining 
position.” In the second decision, the effect 
of “whipsawing” as a cause of economic 
hardship completely replaces destruction of 
bargaining strength. 

Nor has the court been fair in stating that 
the Board did not consider economic hard- 
ship nor that it refused to follow its own 
precedents. The trial examiner noted in 
the first instance that the employers, in de- 
fending the lockout, did not contend that 
continued operation was unprofitable. In 
fact, some of the employers continued to 
operate.” Upon remand, the Board also 
stated that the employers were not arguing 
operational difficulties as justification for 
the lockout.” 


Moreover, the Board has definitely quali- 
fied its assertion that a lockout may be 
used to protect economic interests. The 
employer has to prove either economic 
spoilage or particular operational difficulties. 
Some businesses require more assurance 
that work in the shop will be completed 
than others; thus broad principles require 
specific cases.” Neither of these elements 
was present in Davis. The economic hard- 
ship experienced by the employers in Davis 
is to be -found in any threatened strike 
action. The court has “made” a case to fit 
a desired end™ when it was not necessary 
to do so. In the course of the acrimonious 
debate over “rights,” both the NLRB and 
the court have pushed their views to the ex- 
treme, and, in so doing, they have lost sight 
of the ultimate goal. 

The problem posed—and into which all 
other problems merge—is that of adopting 
legal rules which will facilitate the develop- 


% Case cited at footnote 74, p. 1382. Chairman 
Herzog dissented and accepted the court's posi- 
tion that the lockout was defensive and non- 
discriminatory. In the interim between this 
decision and the court's review of the case for 
the second time, the Boarj had the occasion 
to consider another multiemployer lockout, A\l- 
though the Board attempted to distinguish this 
lockout from that in Morand and Davis, there is 
actually no difference. Setting aside the trial 
examiner's findings, the Board declared that the 
union struck one employer to win a ‘‘local’’ 
demand and that the employers locked out their 
employees to force the union to withdraw a 
bargaining demand not applicable to all; there- 
fore, the lockout was merely to ‘‘exhibit 
sympathetic support."’ The essential facts 
remain the same: The union struck one em- 
ployer to force the association to accept terms 
they did not like; the employers retaliated with 
a lockout. Continental Baking Company, 105 
NLRB, No. 9 (1953). 
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™ Leonard, d, b. a, Davis Furniture Company 
v. NLRB, 23 LABOR CASES { 67,689, 205 F. (2d) 
355 (CA-9, 1953). 

78 Case cited at footnote 77. 

”% Duluth Bottling Association, 48 NLRB 1335 
(1943); International Shoe Company, 93 NLRB 
159 (1951); and BettsCadillacOlds, Inc. % 
NLRB 268 (1951). 

*” Case cited at footnote 77. 

*! Case cited at footnote 77. 

See quotation from the case cited at foot- 
note 71, in the text at p. 42, above, especially 
that portion emphasized. 

53°94 NLRB 290. 

* 100 NLRB, No, 158 (1952). 

* Betts-Cadillac-Olds, Inc. case cited at foot- 
note 79. 

“ Although it is true that the court had the 
right to decide the cage upon a point not con- 
tended by either side, the fact still remains that 
the court did not utilize this argument in the 
first decision or that the employers were una- 
ware of the possibility of using the argument 
to their benefit but refused to do so. 
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ment of a realistic concept of a multi- 
employer bargaining unit, a concept which 
will guarantee to the parties necessary 
rights and will require in return the neces- 
sary obligations to make more attainable the 
economic goals for which the unit is formed. 
This review has revealed that such a con- 
cept is at present far from realization under 
current Board rules. 


The source of most of the difficulty has 
been the lack of statutory provisions dealing 
with multiemployer bargaining. As a result, 
the Board has been hesitant to exercise the 
necessary authority over employers. This 
insecure legal foundation is reflected in the 
criteria for employer inclusion and with- 
drawal from a unit, criteria which defy 
attainment of the economic goals of group 
bargaining. 


Not only have employers been excluded 
from units when by their own actions they 
should have been included, but, in addition, 
the ease with which an employer may with- 
draw from a unit has added greatly to the 
instability of group bargaining. Under 
present rules, the withdrawal of an em- 
ployer for momentary advantage is not pre- 
cluded although such withdrawal has serious 
consequences, for either the union or the 
other employers in the group, or in some 
cases for both. Inopportune employer with- 
drawal is contrary to the goals of group 
bargaining as well as destructive to the 
rights of the other participants. 


In the abortive attempt to equalize em- 
ployer-employee withdrawal by allowing 
the union to strike one employer after an 
impasse occurs, a further anomaly has been 
added to group bargaining Undoubtedly, 
employees have been denied equal rights 
with employers, but the Board has placed 
itself in the ludicrous situation of sanction- 
ing “whipsawing,” a process which is also 
antithetical to the goals of group bargaining. 
Nor is employee withdrawal sanctified on 
the basis of equalizing employer-employee 
rights; employee withdrawal is just as de- 
leterious for stable industrial relations as 
employer withdrawal. The absurdity of the 
situation is increased by the positions taken 
by both the Board and the court. 

The court agreed with the Board that if 
employers have the right of withdrawal, 
then the union is entitled to it. But when 
the employers resisted the withdrawal with 
a lockout—and they cahnot be criticized for 


such action as it is in perfect harmony with 
the goals of group bargaining—the court 
maintained that such resistance is legal. 
One can ask if the union really has the 
privilege of withdrawal if it can be resisted 
with all the economic force that the em- 
ployers can muster. Employer withdrawal 
is not qualified; if an employer withdraws, 
the union is compelled to bargain with him.” 


But apart from this contradiction, and 
granting that employers should have the 
right to resist such a withdrawal, the last 
decision in Davis is not the answer. Much 
more logical was the first decision in Davis 
as well as that in Morand. There, the em- 
phasis was upon the lockout as a defensive 
weapon to protect the bargaining position of 
the employers and not upon the use of the 
lockout to prevent economic hardship. Ina 
maze of legal dialectics to justify the lock- 
out, the court has come within an inch of 
equating strikes and lockouts. If this inter- 
pretation prevails, the concept of protected 
concerted activities might well become 
meaningless, for the power of the employer 
will be greatly increased. As the Board 
suggests, until a strike occurs, the employer 
is in control. To increase this power will 
upset the balance and deprive labor of its 
chief weapon. 


But the Board has assumed an equally 
absurd position in suggesting that all lock- 
outs are unfair labor practices and that the 
right of employees to concerted activity can- 
not be compromised. Under the Wagner 
Act, it was a Board decision—not statutory 
language—which allowed employers to re- 
place economic strikers, although economic 
strikes are protected activity. The Board 
had to compromise the rights of employees 
with the rights of employers; the Board 
could do so here and the basis for such a 
ruling is available. 


In the Davis case, as in many others, the 
business of any one employer was not large 
enough for the Board to assume jurisdic- 
tion; the Board could assume jurisdiction 
only by regarding the employers as a whole. 
If the unit were regarded as a whole, the 
same concept which applies to a large com- 
pany would be valid. The departments in 
the large plant are analagous to the small 
employers. If one of the departments 
strikes, the employer is allowed to close the 
entire plant. Why can’t the employers in 
a multiunit do so when the community of 
interest is just as close? 


Although the union may attempt to force 
the employer to bargain collectively, there is 
always the possibility of an 8(b)(1)(B) and 
8(b)(3) violation, Even if the union can force 
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Obviously, to recapture the basic premise 
of multiemployer bargaining and thus make 
more feasible the goals of group bargaining, 
a new set of rules is required. The first 
step should be a revision of the criteria for 
inclusion and withdrawal from a unit—both 
for employers and employees. 

A multiemployer unit should have a volun- 
tary basis if it is to be acceptable. Both 
parties should have the right to determine 
whether they will be included in a unit or 
not. But intent should be measured both by 
declaration and by action. In addition to 
collective bargaining history as a measurement 
of avowed intent, representation elections for 
employers as well as employees should be uti- 
lized. Not only would this action strengthen the 
Board’s power to deal effectively with the 
employers, but, also, it would strengthen, by 
a clear grant of authority, the position of 
the association as the employers’ bargaining 
representative.” 

But the criterion of avowed intent is often 
inadequate to determine genuine intent. 
Practical considerations should also’ be 
weighed. The writer agrees with the minority 
of the Board that contract acceptance 
should also be a criterion of employer intent. 
On the other hand, if the union forces 
identical, or nearly idenfical, contracts on 
employers and if the employers desire it, 
the union should be forced to bargain col- 
lectively with the employers as a unit. 

Both parties should also have the right 
of withdrawal from a unit if either desires to 
follow an individual course of action. But 
an individual course of action should be 
marked by an individual course of action and 
genuine collective bargaining between the 
parties. When one party withdraws, the 
other party should be required to bargain on 
an individual basis. 

But the freedom to withdraw should not 
be unlimited. Opportunity for withdrawal 
should be at a specific time and for a limited 
period. Withdrawal should come at a time 
before negotiations for a new contract begin 
so that uncertainty as to the other party’s 


Production workers engaged in the 
manufacture of work clothing aver- 
aged 96 cents an hour in July, 1953, 
according to survey conducted by the 
United States Department of Labor's 
Bureau of Labor Statistics. Two-thirds 
of the production workers in the in- 
dustry earned less than $1 an hour. 
Nearly 30 per cent of the production 
workers had earnings at or close to 
the legal minimum of 75 cents. Men 
as a group had average earnings of 
$1.15 but only constituted about an 
eighth of the labor force in the indus- 
try. Women averaged 94 cents. 


intention can be avoided and the possibility 
of withdrawal fom momentary advantage 
reduced. 

If the parties signify their intent to bar- 
gain together, from that time until the next 
escape period, the unit must be thought of 
as consisting of an employer and a union.” 
Under this concept, the power of the as- 
sociation to bind its members should be 
clearly delineated. Employer ratification of 
a proposed contract should be similar to 
that followed by employees—by majority 
vote. If the majority of the employers ac- 
cept the contract, it would then be binding 
upon all the employers. The power to force 
a recalcitrant employer to accept the con- 
tract should be provided by making such 
refusal an unfair labor practice. This 
method would be far more preferable than 
by providing for damage suits in the courts 
The former method would allow the Board 
to force the employer to accept the contract, 
which is the purpose of the provision, and 
would avoid the strain placed upon labor- 
management relations by law suits. More- 
over, the Board could act much more 
quickly than the courts.” 

lf a‘stalemate occurs in negotiations and 
there is resort to economic strength, the 


’* Without such authority an association can- 
not function satisfactorily. See Carpenter's 
work cited at footnote 7, Ch. IV, pp. 67-90. 
The writer recognizes that this and the fol- 
lowing proposal might create internal prob- 
lems for the association: The area of the 
bargaining unit might be differest from the 
area of the trade unit. But this problem is not 
insurmountable. 

* This does not mean that all provisions of 
the contract have to be concluded at joint nego- 
tiations or that such matters as grievance 
procedure cannot be handled, at least in part, 
on an individual basis. 
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such arrangements the weak employer would 
be compelled to accept a contract which he did 
not like and thus would be forced out of busi- 
ness. There is little evidence to support that 
contention. On the other hand, there is con- 
siderable evidence that the weak employer is 
aided and that his position is strengthened, for 
in group bargaining the industry is considered 
as a whole. See Clark Kerr and Roger Ran- 
dall, Multiple Employer Bargaining the 
Pacific Coast Pulp and Paper Industry (Berke- 
ley, 1948); and R. A, Lestern and E. A. Robie. 
Wages Under National and Regional Collective 
Bargaining (Princeton University, 1946). 
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employers should be allowed to act collec- 
tively to offset the union’s strength. If the 
union attempts to strike only cone employer 
and thus engage in “whipsawing,” the em- 
ployers should be able to retaliate with a 
defensive lockout. The lockout would be 
justified as protection of the employers’ bar- 
gaining position, and because they are a 
unit, rather than as economic hardship. 


To the Board’s argument that such action 
would increase rather than minimize indus- 
trial conflict, the writer strongly disagrees. 
Although it is true that the impact of a 
strike would be greater, the knowledge of 
the strength of each other’s bargaining posi- 
tion and the consequences of precipitate 
action should make both parties more re- 
sponsible and more desirous of reaching an 
agreement. The union could not “pick-off” 
each employer, nor could the employers in- 
timidate the union. It is the writer's belief 
that conflict would be lessened.” 


The strengthening of the multiemployer 
unit might tend to increase the possibility 


of “cooperative” monopoly between the em- 
ployers and the union, but that possibility 
is not so great that multiemployer bargain- 
ing should be discarded for that reason. 
If the present safeguards are not adequate, 
they can be strengthened,” but too often the 
cry of “monopoly” is used to hide other 
motives. The writer is opposed to the 
present Congressional attempts to “solve” 
the “monopoly” problem, for they would 
tend to destroy all multiemployer bargain- 
ing.” Nor are small employers in favor of 
these measures. As one of their representa- 
tives remarked, “employers who formerly 
bargained alone shudder at the thought of 


returning to these ancient practices.’? “ 


But if multiemployer bargaining is to be 
of any value, constructive action is required. 
The writer believes that the suggestions 
presented here could form the basis of a 
realistic policy toward multiemployer bar- 
gaining. Perhaps it would then emerge 
from the “Never-Never Land.” [The End] 


“T am happy to take this opportunity 
to announce a new program for recruit- 
ing outstanding law graduates into the 
Department of Justice. We will make 
available each year 30 positions in the 
Department to be filled by the best quali- 
fied law graduates who apply for jobs. 
Selections will be strictly on the basis 
of merit. We will seek to obtain law 
graduates from all areas and not from 
one geographical segment of the Nation. 

“Candidates will be asked to designate 
three positions in the order of prefer- 
ence. Selection will be made on the 
basis of scholastic standing, outside ac- 
tivities, such as law journal work, and 
on the impression made at an oral inter- 
view. Interviews, where practicable, will 
be held regionally, thus obviating the 
expense and time involved in traveling 
to Washington. Applications must be 
filed prior to February 1 each year, and 


JOBS FOR LAW GRADUATES 


the committee will make firm offers of 
employment to those selected sufficiently 
early in the spring so the applicant will 
be assured of a job on graduation. 


“An important feature of the program 
is that it is designed to permit young 
lawyers to acquire experience in more 
than one Division of the Department and 
in more than one type of legal work. 
While he would not be required to trans- 
fer, the lawyer will be encouraged to 
shift around for a year or two, thus 
obtaining a working knowledge of the 
Department as a whole. For example, a 
lawyer might spend a year in the trial 
section in the Criminal Division, then 
transfer to the appellate section of the 
Tax Division, and then be assigned to 
the Office of Legal Counsel.”—Herbert 
Brownell, Jr., in an address delivered at 
the University of Texas Law School, 
December 5, 1953. 


" For example, this development has occurred 
in the Pacific coast pulp and paper industry. 
See Kerr and Randall, work cited at footnete 
90, pp. 27-31. 

“For example, Sec. 8(b)(4) of Taft-Hartley 
was designed for this purpose, but no serious 
study has been made of its value. The writer 
believes that a provision such as this could be 
used most effectively to curb the evils of group 
bargaining. 
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“H. R. 437 and H. R, 2545, 80th Cong., Ist 


“Testimony of Ross E. Thoresen, House 
Hearings, Committee on Education and Labor, 
80th Cong., 1st Sess., Part 9, p, 2958. Mr. 
Thoresen was opposed to ‘‘nationwide monopoly 
bargaining."’ 
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Area Pension Plans 
By JOSEPH H. DAOUST 


THE AUTHOR, A MEMBER OF MORSS, SEAL & DAOUST, DETROIT, PRE- 
SENTED THIS PAPER AT KENNEDY SINCLAIRE’S THIRD PENSION & 
PROFIT-SHARING SEMINAR, HELD IN NEW YORK CITY IN NOVEMBER 


YTATISTICS from insurance companies 
and governmental sources give striking 
evidence of the necessity for all of us to 
give more attention to the economic and 
social needs of our older citizens. We shall 
confine our attention here to the economic 
needs. 

The Bureau of Census reports that al- 
though our population only doubled from 
1900 to 1953, the number of persons in the 
population age 65 and over has more than 
quadrupled during the same period. (There 
were three million persons aged 65 or over 
in 1900 in the United States, and in 1953 we 
have thirteen million in the same age group.) 
The Bureau of Census further predicts that 
we shall have eighteen million persons age 
65 or over in the population in less than 
seven years. This means we shall add (net, 
over deaths) roughly 714,000 additional per- 
sons age 65 and over each year until 1960. 


It is interesting to examine a few of the 
characteristics of these older persons. Fig- 
ures released by the Census Bureau in 1951 
indicate that there were approximately 59.6 
million adults in the labor force. At the 
same time, there were approximately 12.3 
million persons age 65 and over. Included 
in these older persons were 116 females for 
every 100 males. This means that the older 
population broke down into 5.7 million 
males and 6.6 million females. 


Statistical information released by the 
Federal Security Agency at about the same 
time indicates that approximately 41.6 per 
cent of the males age 65 and over were 
in the labor force and app, ~ximately 7.6 per 
cent of the females in the population age 65 
and over were in the work force. These 
percentages result in approximately 2,373,000 
male workers age 65 and over and 503,000 
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female workers age 65 and over in the work 
force, or a combined total of roughly 4.8 per 
cent of the total working adult population 
of 59.6 million. 

Meanwhile, of course, we must recognize 
there are another 9,424,000 persons age 65 
and over not in the working population. 
These must be supported by those who do 
work and they represent almost one sixth 
of the working population. (Almost two 
thirds of these nonworking oldsters are 
females.) 

Another important aspect of the older 
population is that the females, who out- 
number the males by 116 to 100, are mostly 
widowed. As a matter of fact, by the time 
they reach age 75, almost 72 per cent of the 
females are widowed. Because of this in- 
creasing tendency of the females to “end 
up” as widows, it becomes necessary for 
us to focus increasing attention on the prob- 
lem of survivorship benefits under our pen- 
sion programs, because of the large potential 
need in this area. 

It is interesting to examine, in connection 
with statistics relating to the general popula- 
tion, some recent statistics released by the 
largest CIO union (the United Auto Work- 
ers Union). As of October 1, 1953, the num- 
ber of retirements under pension programs 
covering UAW-CIO represented employees 
were as illustrated in the table on the fol- 
lowing page. 

It is to be noted that about 3% per cent 
of the workers have been retired and that 
roughly 3 per cent (that is, 29,928) are still 
on retirement (the majority of the termina- 
tions are by death rather than re-employ- 
ment). These figures fit in fairly well with 
what is expected from the general statistics 
issued by the Census Bureau. 
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Retirements Under UAW-CIO Negotiated Pension Plans, October 1, 1953 


‘Approxi- 
mate* 
Average 
Number 
in Service 

300,000 
100,000 
110,000 
21,000 
15,000 
454,000 


Company 
General Motors 
Chrysler 
Ford 
Nash 
Electric Autolite 
Other Companies 


Normal 
Retirement 


12,925 


Total 
Retired 


Disability 
Retirement 


Early 
Retirement 


Total (UAW-CIO) 1,000,000 
(Terminated by death or re-employ) 


30,932 
3,083 50 


Although it is beside the main point of 
our discussion, it is interesting to note the 
variation in numbers retired and type of 
retirement for the companies shown. Gen- 
eral Motors has, by far, the largest propor- 
tionate number of early retirements because 
of the special feature in its pension program 
granting until age 65 a pension of $3 per 
month per year of credited service (up to 30 
years) to those employees retiring between 
the ages of 60 and 65 at the request of the 
company or with the company’s approval. 
None of the other companies shown have 
such a “bonus” for early retirements and 
the statistics indicate clearly that the provi- 
sion is actually serving a purpose for Gen- 
eral Motors. 


The heavy number of normal retirements 
at Ford in relation to General Motors is 
due to the higher average age of the Ford 
workers as compared to those of General 
Motors. 


All of the “Big Three” have an automatic 
retirement provision whereby employees are 
retired on the first day of the month follow- 
ing their sixty-eighth birthday. The other 
two companies illustrated (that is, Nash and 
Electric Autolite) do not have automatic 
retirement provisions and the lower rate of 
retirement resulting therefrom is apparent 
in the figures. Whereas the average num- 
ber of normal retirements for all companies 
is about 3 per cent, Nash has less than 2% 
per cent (in spite of a rather heavy concen- 
tration of older employees) and Electric 
Autolite has less than 1 per cent on retire- 
ment for age. These figures indicate a tend- 
ency for workers to continue on beyond 
age 68 in employment, if permitted to do 
so, as long as they are efficient in their work. 
(Federal Security Agency figures indicate 
that about 58 per cent of the males aged 65 


to 69 are in the work force, approximately 
40 per cent of the males from 70 to 74 are 
still in the work force, and approximately 
18 per cent of the males aged 75 and over 
are in the work force. Thus, it may be seen 
that “automatic retirement” provisions tend 
to eliminate a very large proportion of the 
older men who would like to, or who need 
to, continue working.) 

The main point of all of the discussion up 
to this point has been to indicate the large 
bulk of our retirement ‘problem. Further, 
the problem will continue to increase be- 
cause of the improving longevity of our 
adult population. 


Plans in Effect 

There may be some feeling that we have 
made tremendous strides toward covering 
the retirement problem of our citizens. While 
great steps have been made in coverage of 
our population under the Social Security 
Act, these benefits are meant to be primarily 
an irreducible minimum security provision 
for our older citizens. In the private pen- 
sion plan front, we have not progressed as 
far as all the publicity on pension programs 
would seem to indicate. 

As of June 30, 1953, the Treasury Depart- 
ment reported there were 20,675 qualified 
pension and profit-sharing plans in effect. 
These programs covered about 12 million 
employees. Each month it is expected that 
another 350 to 450 plans will be qualified. 

We noted earlier that there were some 
59.5 million gainfully employed adults in the 
United States of whom we have covered 
only 12 million, or barely over 20 per cent. 
(We must also keep in mind that the very 
great majority of pension plans and profit- 
sharing plans in effect do not give protection 


* Numbers in the first column are very rough ‘‘guestimates’’ but are believed to ‘be. fairly 


representative of the numbers involved. 
figures. 
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to the spouse of the covered worker. Thus, 
the disparity is more than double what these 
figures indicate.) More striking indications 
of the lack of general adoption of pension 
programs comes from examining the num- 
ber of employers in the United States. The 
October, 1953 issue of the Social Security 
Bulletin reports that there were about 3.6 
million employers reporting taxable wages 
in each quarter from the beginning of 1952 
through January to March of 1953. Further 
detail is not given but undoubtedly the ma- 
jority of these are very small employers 
having less than eight employees. The United 
States Statistical Abstract indicates that in 
the quarter ending March 31, 1949 (the latest 
data available), the following numbers of 
companies or employers were reporting tax- 
able wages to the Social Security Admin- 
istration: 72,000 employers of 50 or more 
employees, 120,000 employers of 20 to 49 em- 
ployees, 317,000 employers of 8 to 19 employees. 


This represents over a half-million em- 
ployers with eight or more employees and 
it may be seen that even though the 21,000 
plans now in effect were assigned to any 
one of the three groups of employers, only 
small percentages of the employers would 
have plans in effect. The number of com- 
panies is undoubtedly higher today. Thus, 
far less than 29 per cent of the employers 
with 50 or more employees have programs; 
far less than 11 per cent of employers with 
20 or more employees have programs; and 
certainly much less than 4 per cent of the 
employers having eight or more employees 
have retirement programs in effect. 

It is to be especially noted that the lack 
of plans is primarily among the smaller em- 
ployers because the average number of em- 
ployees in existing plans is well over 500. 
Certainly, then, there is some fundamental 
reason which keeps back the employer of 
small groups of employees from adopting 
programs of security. Undoubtedly, the rea- 
son for this noncoverage is a matter of cost 
and fear of annual commitment to meet such 
costs. 


For Small Companies, 
Plan Costs Are High 


There are two reasons for the high cost 
of pension programs for small companies. 
One of these is that minimum administra- 
tive costs must be spread over a small num- 
ber of employees and the other is the lack 
of opportunity to earn high rates of interest 
on invested funds such as is available for 
large companies in trust fund programs. 
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First, let us examine briefly the insured 
pension program approach. It is generally 
known that the individual annuity policy 
for providing pensions for employees in 
small companies involves an extremely high 
annual premium rate per dollar of benefit 
to be provided. This, of course, arises from 
the treatment of such policies as individual 
policies by the insurance company with the 
inherent high underwriting cost and admin- 
istrative cost of individual policies in gen- 
eral. One does not have to be an expert on 
actuarial matters to notice the high sur- 
render charges in the individual policies. The 
surrender charges of course, represent costs of 
the insurance company which cannot be re- 
turned to the policy holder and such costs exist 
whether the policy is surrendered or continued. 
There is considerable controversy as to the 
percentage mark-up of the net cost of pen- 
sions when provided through individual pol- 
ices. There is no argument concerning the 
fact that the mark-up is high in relation to 
other modes of providing pension benefits 
for employees. 


Similarly, the group annuity approach (and 
this is not generally available unless a com- 
pany has at least 50 eligible employees, al- 
though a few insurance companies will take 
cases with as few as 25 employees if there 
is hope that the number will increase to 50 
in the future) provides high costs. Again, 
the underwriting costs on group annuity 
contracts for small groups is considerably 
higher than the corresponding costs for large 
groups. The same is true of all other ad- 
ministrative costs under the group contract 
and the resulting net costs per dollar of 
benefit provided through the group annuity 
contract are considerably higher than those 
for larger companies. Substantial losses 
occur when employees terminate prior to 
el gibility for benefits because of the sur- 
render charges which are assessed against 
the contract. The full surrender charges 
are not generally understood, since, in most 
cases, the charge is stated merely as a per- 
centage of the contributions paid plus a 
small rate of interest. The loss actually in- 
cludes a charge for mortality which has been 
assessed against the contract in the interim. 
The difference (hidden loss) can be great 
after a number of years. Suffice it to say 
that the insured approach does not offer a 
means for the small employer to economically 
provide pension benefits for his employees. 


What, then, of the usual trust-fund method 
of providing benefits for retired workers? 
Again, experience to date has not been as 
favorable as for the larger companies. 
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Consider an example of an employer hav- 
ing 50 employees for whom he contributes 
approximately $150 per employee each year 
or a total of $7,500 in annua] contributions. 
The trustee’s charge is generally 4% of 1 per 
cent of the assets of the fund but not less 
than $200 to $250. This latter minimum is 
required, of course, to meet the minimum 
operating costs for the trust, irrespective of 
its size. The first year minimum charge is, 
then, approximately 2% per cent of the 
fund, This is of the same magnitude as the 
interest rate which might be experienced 
during the first year for the fund. Even at 
the end of five years, the minimum charge 
of $200 to $250 is roughly % of 1 per cent 
of the fund and still applies in lieu of the 
Y% of 1 per cent standard charge of the 
trustee, Actually, it would take something 
like eight to ten years for the fund to reach 
the $80,000 level where 4% of 1 per cent of 
the fund would then apply as the trustee’s 
fee. (Actually, the $200 is a minor cost to 
pay annually for the privilege of passing on 
to the trustee the administration of the trust 
fund and its investment. The important 
point is that in a large trust fund, the total 
charge is only 4% of 1 per cent of the fund 
which creates a differential between the 
cost for the small employer and that for 
the larger employer.) 

On the other hand, the administrative 
charge is only a very minor element in the 
trusteed approach to providing pension benefits. 
The large factor to be considered is the net 
interest earnings rate of the fund. 

For small funds, the investments would 
generally be made in shorter term securities 
and in government bonds. The fund is thus 
more or less limited to the yield rate of the 
medium-term government securities and the 
relatively short-term industrial securities 
less the administrative charges. 

If the contributions were part of a large 
trust fund, investments would be primarily 
in long terms and would be invested in a 
much higher proportion of higher yielding 
securities than government securities. The 
larger trust fund would undoubtedly earn as 
much as 1 per cent or more excess interest 
over that of the small trust fund, especially 
when administrative charges were first de- 


ducted. But just a 1 per cent differential 
in interest earnings can make as large a 
difference in pension costs as from 20 per 
cent to 30 per cent. That is, a fund earning, 
say, 3 per cent as compared to a fund earn- 
ing 2 per cent would have to pay (roughly) 
only three fourths of the cost of the 2 per 
cent fund-dollar of benefit provided. Each 
Y% per cent additional increase in the net 
interest rate would yield similar decreases 
(about 124% per cent) in the pension cost. 


It is instructive to look at the problem 
strictly from an interest table point of view, 
completely disassociated from the actuarial 
complications. A rather common average 
funding age for companies having pension 
programs is approximately age 45 (that is, 
the company may be considered to be buy- 
ing pensions for all of its employees by lump- 
sum contributions at age 45 even though in 
actual practice contributions are made for 
employees ranging all the way from age 18 
up to the highest ages of the employees in 
excess of age 65; the “average” premium 
rate, however, might very well be at approxi- 
mately age 45 over a long period of years). 
Since the pension payments will be started 
some time after age 65, let us say at age 67 
on the average, there is an investment period 
for the contribution totalling 22 years. The 
pension is then payable over the lifetime of 
the employee which might stretch from a 
short number of years to a relatively large 
number of years but would average some- 
thing like 14 to 15 years. Interest-wise, the 
fund would end up the same if, instead of 
paying monthly payments, it were to pay 
the average total lifetime pension out as a 
lump sum some six or seven years after 
retirement. This means a total investment 
period for the initial contributions of from 
25 to 30 years. It is thus instructive to look 
at the interest table with an investment 
period from 25 to 30 years. An illustration 
is shown below. 


If ‘interest is at 2 per cent per annum 
compounded annually, $1 invested at aver- 
age age 45 will yield only $1.64 to $1.81 for 
pension purposes some 25 to 30 years hence. 
On the other hand, if interest is at the rate 
of 4 per cent, the amount available for pen- 
sion payments out of each $1 invested at age 


Compound Amount 


(Amount of 1 after n years when invested at effective rate i or (1 + i)".) 
Interest Rate = i 


n 2% 
25 years 1.641 
30 years 1.811 


3% 1% 5% 
1.854 2.094 2.363 2.666 3.286 
2.098 2.427 2.807 3.243 4.322 
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45 is anywhere from $2.67 to $3.24 (nearly 
double). This means only half as much 
need be contributed if the 4 per cent rate (in 
lieu of the 2 per cent rate) can be assured. I 
leave you to make further interesting com- 
parisons. Suffice it to say the compounding 
effect of the higher rates of interest is far 
above what might normally be expected. 
A smaller and smaller fraction of the pen- 
sion costs are met by contributions and a 
larger proportion of the pension costs are 
thus met by interest as the interest rate 
increases, 

These differentials in cost resulting from 
comparison of interest rates can be seen to 
be far above the cost differential between 
the small company pension program and 
the large company pension program so far 
as administrative costs are concerned. The big 
saving is then to be had by making it pos- 
sible for the smaller employer to earn a 
high rate of interest on his pension trust 
fund without loss of security. 


How Unions Want 
the Problem Solved 


One solution to this problem of both:cut- 
ting administrative costs and raising inter- 
est earnings has been instituted by a num- 
ber of unions. Their solutions are variously 
termed “Area,” “Pooled” or “Multiemployer” 
pension programs, 


There are, of course, a number of other 
reasons why the unions like this type of 
program but certainly inherent in any such 
merged program are the cost considerations 
which have been discussed here. That such 
plans are becoming more popular with the 
unions is indicated in a study made by the 
Bureau of Labor Statistics which indicates 
that 45 such plans recently established cover 
nearly a million and a half employees. In 
the State of New York alone, some 40 to 
50 multiemployer plans were set up in 1950- 
1952 making a total of 84 multiemployer 
plans in the state at the end of 1952. Pres- 
sure by unions for plans of this type is 
increasing in all segments of our economy 
throughout the country. 


Attached as Appendix “A” is a summary 
of two such “pooled” plans which have been 
in effect for several years for employees 
represented by UAW-CIO. One is the 
much publicized “Toledo Area Plan” and 
the other is the larger program covering 
employees of tool and die companies who 
belong to an employers’ association in De- 
troit, Michigan. 


Area Pension Plans 


A careful analysis of the two plans on 
Exhibit “A” indicate a number of problems 
which have to be dealt with as such a 
program progresses. Chief among these 
questions are the following: 

(1) Questions involving equity between 
companies and employees as to costs: 

(a) Should a comparty which “stands off” 
entry into the program for several years 
be allowed to enter the program without a 
“catch up” payment? If a “catch up” pay- 
ment is required, how is it to be deter- 
mined; and, especially with respect to a 
company entering ten years after the effec- 
tive date, what kind of a “catch up” pay- 
ment is then required if entry into the 
program is not to be prohibitive at that 
time? 

(b) One employer traditionally works his 
employees about 1,600 hours per year, on 
the average. Another employer works his 
employees about 2,400 hours per year, on 
the average. Each pays the same cents-per- 
hour cost (for hours compensated) into the 
fund. The company working 2,400 hours 
thus pays 50 per cent more on each of its 
employees into the pension fund than the 
other company and still gets no extra credit 
for its employees under the program, The 
chief criticism on this point comes from the 
employees themselves. 

(c) Should a company which has very 
high turnover, and very likely will never 
have a retired employee, be asked to con- 
tribute the same cents-per-hour as a second 
company where employees almost never 
terminate and where most will actually re- 
tire under the program? Again, employees 
themselves in high turnover plants are rais- 
ing rather serious questions concerning their 
contributing a part of their economic pack- 
age to a joint fund to be used by employees 
of other companies. 

(d) If one employer becomes delinquent 
in his payments, or subsequently defaults 
in his payments, the other employers who 
continue to make their payments on time 
will be concerned about and lose by the 
delay or default. 

(2) If an employee's company terminates 
operations or moves its plant to another 
area, the employee has no protection unless 
he can get a job with another company in 
the group or unless he has already retired. 
(Under a private pension plan, the employee 
would have an equity in the fund depending 
on his age and length of service at the time 
the company ceased operations.) 


(3) The employer loses the very great 
advantage of having a flexible contribution 
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rate. When his tax rate is high, the em- 
ployer would normally want to pay the 
maximum deductible contribution into the 
pension fund and when his tax rate or his 
profits are low, or when his cash position is 
low, the employer would want to reduce his 
contribution to the minimum (or perhaps 
pay no contribution at all) in relation to the 
amount of prefunding he did in his high tax 
years, This is not possible under the 
merged-cost type of program since the em- 
ployer himself gets no advantage of his ad- 
vance payment. The money belongs to the 
entire fund once it has been contributed and 
the interest earnings on his excess contribu- 
tions are likewise shared by all of the other 
companies in the group. Actually, flexi- 
bility in funding is one of the greatest ad- 
vantages of a trusteed program and it is 
lost completely in the fixed cents-per-hour 
approach to this problem. 


(4) Although there is some claim made 
to administrative efficiency, it is to be noted 
that in both cases there is a cost for central 
administration’ of the two pooled pension 
programs. Further, there is a necessity to 
police the contributions and keep careful 
track of the contributions from the various 
employers because of the question of equity 
between companies contributing at the uni- 
form cents-per-hour rate. Further, the 
administration is carried on at a central 
location and the individual employer and his 
employees have little or no opportunity to 
cooperate with each other in working out 
mutual problems of retirement within their 
plant. If the latter is done, then there 
should be little need for maintaining a cen- 
tral administrative organization to repeat 
the same procedures. 

A number of other questions have been 
asked in addition but they are generally of 
a more minor nature and need not be men- 
tioned here. 

There are, of course, some advantages in 
such a program to be considered in relation 
to the apparent disadvantages which have 
been raised at various times as indicated 
above. Among these are the following: 


(1) A company can hire older workers 
without fear of the pension cost under such 
a merged-cost program. 


(2) If the program were maintained over 
a broad area, there would be a tendency to 
maintain short seniority employees in the 
local labor pool. 


(3) In the skilled construction trades es- 
pecially, and in other service type industries, 
there is extreme mobiiity among the workers 
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in an area and unless employers (who are 
generally extremely small with respect to 
number of permanent employees) pool to- 
gether, it is doubtful that any of the em- 
ployees would ever end up as pensioners 
with any one such company. Such high 
turnover is, of course, not at the discretion 
of the employees but is the result of the 
hiring practices of the small construction 
companies for whom they work. 


(4) Generally, the high-paying company 
gets some assistance from the low-paying 
company in meeting its pension costs since 
there is a greater tendency for employees 
to stay with the high-paying employer and 
so he has a higher seniority group, on the 
average. This tends to make his own costs 
somewhat higher than the average of the 
entire group. This, of course, can be looked 
upon as a disadvantage to the employees of 
the low-paying employer since a much 
higher proportion of their economic package 
is going into provision of pension benefits 
when a portion of it could be used instead 
to close the gap between the wage levels. 


(5) Because the funds are merged in one 
trust fund, there is an opportunity to earn 
a higher rate of interest, although in the 
two examples shown, the restrictions are 
such as to limit somewhat the opportunity to 
earn a good rate of interest. 


(6) The actuarial costs are low because 
the tendency is to refrain from using pro- 
fessional actuarial counsel and to rely on the 
union’s actuaries instead. A small percent- 
age saving in administrative costs does exist. 
(However, companies lose the advantage of 
professional counsel with whom they can 
discuss freely their earnings and cash posi- 
tion, with respect to advance payments, and 
whose advice can be used for filing tax re- 
turns, etc.) The unions likewise have expert 
lawyers on their staffs whose services are 
likewise available to companies. Would 
any corporation discard its legal counsel in 
favor of the union’s to draw up working 
agreements? 


**Daoust’’ Solution 


The real solution to this problem of pen- 
sions for small companies lies in using what 
is good from the union solution and deleting 
what may raise problems. 


Attached as Appendix “B” is a brief outline 
of such an area plan which couid be estab- 
lished by trustees in various geographical 
locations around the country. A number of 
trustees have already made arrangements 
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to enter such programs in the immediate 
future. 


It is to be noted especially from Ap- 
pendix “B” that there are no additional 
central administrative costs over those to 
be absorbed jndividually by the existing 
personnel of the companies adopting the 
program. Each company administers its 
own plan and so has very close relationship 
between the management and employee 
representatives on the pension board. This 
increases the good-will gains to be obtained 
from operation of the pension program on a 
high level. There is no cost for supporting 
a central agency. Uniform administrative 
forms and procedures are furnished by the 
actuary as part of his services to the 
companies. 


Each company decides its own policy on 
crediting of service and can give rights to 
vested benefits or not, as it sees fit. 


Again, the benefits are established by 
each company independently of the others 
and are made to fit the particular economic 
package of the company involved and to 
fit the individual desires of its own em- 
ployees. Some companies will undoubtedly 
want to give full accrued pension benefits 
on early retirement or disability retirement 
rather than to give actuarial equivalents, as 
is often done under area plans or is always 
done under insured programs. Since the 
program is trusteed, full latitude in writing 
the benefit provisions of the program is 
allowed to each company. 


For reduction in administrative costs 
(such as actuarial fees and drafting of pen- 
sion decuments) there is, of course, an ad- 
vantage to maintaining the design of the 
benefit provisions within a set of four or five 
patterns. Within each pattern, the size of 
the benefits could vary and benefits could 
cross over from one pattern to another, such 
as was done in the illustration shown in 
Appendix “B” (see (a) (i) as compared to 
(a) (ii) where one benefit is a fixed amount 
per year of service and the other is a per- 
centage of pay per year of service.) 


The most important feature of a trusteed 
pension program which is lost in the exist- 
ing union style of program but which is 
maintained fully here is the flexibility of 
the contributions rate for each company. 
Since each company stands on its own, it 
establishes its own cost level and meets 
these costs as its tax and profit pictures 
dictate. In the long run, this reduces sub- 
stantially the net cost after taxes to com- 


Area Pension Plans 


panies operating under such a program as 
compared to those having the fixed con- 
tribution of a union-style area plan. 


Note that the main item merged under 
this program is the guarantee of interest 
return and security of investment. Alter- 
natively, however, a number of companies 
participating within the commonly invested 
fund might choose to merge their mortality 
experience after retirement. This is not a 
difficult procedure and is one that has been 
practiced in the case of a number of associa- 
tion pension funds and which, of course, is 
practiced by every individual who buys an 
individual annuity policy from an insurance 
company. The advantage of the merged 
mortality after retirement through this sys- 
tem would be that the cost would be at an 
absolute minimum because of the high rate 
of interest return (all of which finds its way 
into the participating companies’ funds) and 
the very small administrative charge (in- 
cluding relatively low actuarial fees at about 
2% per cent of the average annual contribu- 
tion of the small companies with a minimum 
of, say, $200 the first year and $100 there- 
after for any one company, irrespective of 
size). 


How the New Plan Works 


What has been proposed here is a con- 
tinuation of the present system of each 
company having its own trust agreement 
with a particular trustee. Such trust agree- 
ment would, however, allow the trustee 
discretion as to investments and in particu- 
lar would permit investment of the funds 
with funds from other trusts held by the 
trustee which have similar permissive col- 
lective-investment provisions. 

Each trust fund could be invested indi- 
vidually to the extent desired by the com- 
pany for whom it was established and the 
balance invested in the collective fund to 
earn the higher rate of interest available 
there. One reason for maintaiming a por- 
tion of some of the trust funds separate 
from the collectively invested fund is that 
a number of companies may want to trans- 
fer some of their assets to their own trust 
fund on a lease-back arrangement which 
would allow a relatively high rate of interest 
return, whereas they would be reluctant to 
make such a transfer to a trust owned 
jointly by a number of companies who would 
share the high interest return. Similarly, 
one company might want to maintain a 
relatively high percentage of investments 
in government bonds for some particular 
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reason, and such investments could be made 
out of the individual trust fund separately 
without affecting the use of the collectively 
invested fund for the balance of such trust 
fund, 

One of the principal advantages of the 
collectively invested fund would be that 
there would be a steady flow of cash into 
the collective fund which could be used to 
enter the stock market on a “dollar aver- 
aging” basis which, in the past, has guaran- 
teed a high rate of return with very little 
risk because of the averaging principle. 
(Because more shares are bought when 
prices are down, the average price over the 
years is below the arithmetic mean of the 
quoted prices during the investment period.) 
In addition, there would always be ready 
cash coming in from one trust fund to 
cover any immediate cash needs of another 
trust fund without requiring liquidation of 
any of the assets held by the collectively 
invested fund, 

Further, a brand new type of investment 
opportunity is available to the small trust 
funds by merging so that large bulk invest- 
ments can be made. As an example which 
is rather striking (and whose significance is 
best appreciated by referring back to the 
interest table above), it was recently re- 
ported in the Employee Benefit Pian Review 
that the Employees’ Retirement Trust of 
the Morton Salt Company in Chicago has 
constructed a warehouse which will cost 
$1,850,000. The trust plans to lease the 
building to the American Can Company for 
around $135,000 a year over a 15-year period, 
with two ten-year renewal options and pur- 
chase rights involved. It is estimated that 
the investment will yield 5 per cent on a 
20-year basis. Think what such investments 
can do to the cost ef pensions for small 
companies ! 


From the point of view of the unions, the 
methods proposed herein will result in the 
maximum possible benefits for the employees 
they represent with the minimum possible 
cost. In addition, the large funds which 
such unions desire to alleviate the crowded 
living conditions of the workers whom they 
represent through the development of ade- 
quate housing developments on either a 
rental basis or a cooperative purchase basis 
can be made possible. Further, this is a 
method which companies will be willing to 
adopt. It often takes threat of strike action 
to force companies into the usual area-type 
plans where costs are merged. 


Considerable publicity has been given re- 
cently to the question of equity annuities or 
equity pensions to meet the changes in cost 
of living after an employee has retired. 
This is a topic for discussion on its own 
and will not be dealt with here other than 
to indicate that it is possible to build an 
equity pension system into the jointly in- 
vested trust-fund arrangement described 
herein. Further, there seems to be little 
reason to believe profit-sharing programs 
included in the collectively invested fund 
could not likewise participate in the merged 
mortality or merged equity accounts after 
retirement (the employee may have to pay 
his capital gains tax but he would have to 
do so anyhow). 


Let it suffice to say, in conclusion, that 
here is a method which can make the cost 
of pensions for small companies lower than 
those for all but the largest companies and 
which is flexible enough to meet the desires 
of a number of interests of union and man- 
agement people. It is a method which is 
certain to grow rapidly as soon as com- 
panies become aware of all of its merits. 


[The End] 


APPENDIX A 


SUMMARY OF PROVISIONS OF TWO 
UAW POOLED PENSION PLANS 


Automotive Tool and Die Companies UAW- 
CIO Retirement Income Plan 
Effective on August 1, 1950. 
Seventy-three companies participating. 
Approximately 7,500 active employees 
(roughly 10,000 including inactive). 
Thirty employees retired after age 65, no 
other retired employees. 
Annual contributions about $1,200,000. 
Balance on December 31, 1952, about 


$2,427,000. 
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Toledo Industries UAW-C1O Retirement 
Income Plan 

Effective on March 1, 1951. 

Twenty-eight companies participating. 

Approximately 2,500 active employees. 

Twenty employees retired after age 65, no 
other retired employees. 

Annual contributions about $350,000. 

Balance in March, 1953, about $465,000. 
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Done by “Transmittal Agency” set up by 
the companies at the Automotive Tool & 
Die Manufacturers Association headquar- 
ters (103 Pallister, Detroit 2, Michigan). 
This agency also collects contributions weekly 
and transmits them to the trust company. 


Actual service (excluding any service pre- 
ceding a break of more than two years) 
or seniority if greater, with any one com- 
pany in the group. 


Routine Administration (primarily record keeping) 


Crediting of Past Service 


Done by Toledo Area Pension Office at 
UAW-CIO Local 12 headquarters in To- 
ledo (425 Winthrop Street). 


Actual service or seniority if greater, with 
any one company in the group 


Crediting of Future Service 


One year for each 1,572 hours on annual 
basis for all companies up to age 68 only 
(except if 65 or over on effective date and 
seven to ten years’ service, can accumulate 
years up to ten years). No credits while his 
company is in default more than 30 days. 


(i) If he is credited with less than 131 
hours within one and one-half years with 
companies in the group after a quit or dis- 
charge; 

(ii) if he earns less than 131 hours within 
three years with companies in the group 
after a layoff (or if his company goes out 
of business). 


Employee Loses Credited Service and Employee Status 


One year for each 1,600 hours credited on 
annual basis for all companies. Credits 
count during permanent and total disability 
retirement. No credits while his company 
is in default more than 60 days. 


If he is discharged or quit (except a 
refusal of call-back after layoff if then 
employed by participating company) or if 
he is laid off (and is not employed by any 
participating company) for more than five 
years or his credited service at layoff, which- 
ever is greater. 


Benefits 


(Plan as amended December 23, 1952) 


(Original Plan) 


(a) On retirement at or after age 65. 


With ten or more years of service, em- 
ployee gets monthly benefit of $2 multiplied 
by his years of service, not to exceed 25 


years. 


With ten or more years of service, em- 
ployee gets monthly benefit of one twenty- 
fifth of the difference between $100 and his 
social security, multiplied by his years of 
service up to 25 years, plus $3.50 multiplied 
by the excess (up to five years) of his serv 
ice over 25 years. 


(b) On retirement between 60 and 65 (not for disability). 


With ten or more years of service, em- 
ployee may choose pension in (a) above to 
start at age 65 or he may receive such 
amount reduced by 1/180 for each month 
he is below age 65. 


After at least 15 years of service, he re- 
ceives $80 monthly until age 65 at which 
time he converts to (a) above based on his 
service at disability retirement. 


(c) On retirement prior to age 65 for permanent and total disability. 


With 25 or more years of service em 
ployee may choose pension in (a) above to 
start at age 65 or he may receive such 
amount immediately but reduced by 1/180 
for each month he is below age 65. 


After at least 25 years of service, he re- 
ceives $50 monthly until age 65 at which 
time he converts to (a) above based on his 
service including disability retirement period 


(d) Death benefit after all types of retirement. 


$500 payable to employee designated bene- 
ficiary. 


Area Pension Plans 


None. 
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(e) Special features regarding change of benefits. 


Changed only by agreement of compa- 
nies and Union. 


The Board of Administration may amend 
plan to increase benefits at any time if the 
maximum 30 year funding period for past 
service liabilities is maintained. 


Appointment of Trustee 


By the companies and may be changed 
by the companies. (At present, National 
Bank of Detroit is trustee.) The trust 
agreement is between the companies and 
the trustee. 


By the Board of Administration and may 
be changed by them. (At present, the Ohio 
Citizens Trust Company is trustee.) The 
trust agreement is between the companies 
and the trustee. 


Investment of the Funds Is at the Sole Discretion of the Trustee Except That He May 
Only Invest 


In legal investments for trustees in the 
State of Michigan. 


In legal investments for life insurance 
companies in the State of New York and 
at least 60 per cent must be in United States 
Government bonds. 


Contributions by Participating Companies Are at a Uniform Rate 


And are eight cents per hour actually 
worked by employees. These are paid weekly 
to the “transmittal agency” for immediate 
payment into the trust fund.° This rate is 
expected to amortize past service liabilities 
by the end of 30 years. 


And are seven cents per hour compensated 
to employees. These are paid monthly to 
the trustee. This rate is expected to amor- 
tize past service liabilities in no more than 
30 years. 


Flexibility Allowed in Contributions 


None, All companies must pay exactly 
eight cents per hour worked each week. 


Prepayment permitted by language but 
no company would do this since there is 
joint ownership ot funds and joint participa- 
tion in interest earnings on advance contri- 
butions. 


General Administrative Policies and Procedures Set by Joint Board of Administration 


Consisting of three members appointed by 
the union and three members appointed by 
the combined companies. Board may engage 
legal counsel for general questions such as 
continued “qualification” of plan on entry of 
new companies and may require new com- 
panies to pay such costs if they enter. 


Consisting of four members appointed by 
the union and four appointed by the com- 
bined companies. Also, at each company 
there is a local committee of one union and 
one company member who receive applica- 
tions and do other functions as assigned by 
the board, 


Enforcement of Payment of Contributions by Participating Companies 


By the board, which may bring suit or 
use any other suitable means to enforce pay- 
ment. Board may also authorize reimburse- 
ment of expenses and legal fees of transmittal 
agency of union or “others” in connection 
with such collections. 


By the union. There is no provision for 
payment of expenses or legal fees of the 
union in connection therewith. 


Plan Terminates 


If discontinued by all companies, or by 
a majority of the companies with the con- 
sent of the union. 


If discontinued by all companies, or by a 
majority of the companies with the consent 
of the union. 
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There Is No Automatic Retirement but Any Company May Retire an Employee at or After Age 
65 Because of Inability to Perform Assigned Work 


Subject to union review and settlement Subject to approval of the Board of 
by an impartial umpire paid for equally by Administration. 
the company involved and the union. 


What Companies May Join the Plan 


Only members of the Automotive Tool Any company in Region 2-B of the UAW- 
& Die Manufacturers Association, but once CIO employing UAW-CIO represented em- 
in the plan, resignation from the association ployees may join on such terms as are set- 
does not disqualify the company. Unanimous _ tled upon in each individual case by majority 
action of the board determines terms of ad- action of the board. 
mission of new members. 


APPENDIX B 
TRUSTEE'S AREA PLAN 


65 to an employee who quits after a certain 

date. minimum period of service before he is eligi- 
After two or three years of operation ble to retire.) In this way, any credits lor 

there should be 200 companies. Say 20,000 Prior service with other companies can be 

employees (union and nonunion combined). and paid for by com- 

where the service was rendered. 

Annual contributions $3 million to $6 mil- 4" 

ic that is, from $150 to $300 per employee 

lion (that is, i$ $ I ploy Benefits 

each year), 


Companies can join independently at any 


Each company would design its own plan 
Routine Administration from a choice of four to five patterns (with 
variable amounts allowed in each pattern) 
which would include benefit rates propor- 
tionate to salary or wages below $3,600 an- 
nually and the same or different benefit 
rates proportionate to salary or wages above 
$3,600 annually. 


Carried on by administrative personnel 
of company through existing facilities. Stand- 
ard procedures and forms would be pro- 
vided by Morss, Seal & Daoust as actuaries. 
This provides for lower administrative costs 
than under either the Toledo or tool and 
die style of plans. There is no need to pay 
either a transmittal agency or a central 


A Typical Plan Would Be: 


administrative office to do what can be han- (a) On retirement at or after age 65 with 
dled locally on a more personal basis with- ten or more years of service, a monthly 
| out additional employees or special facilities.  jenefit in the amount of: 


Crediting of Service (i) $1.80 multiplied by years of credited 
; epee service, not to exceed 25 years; plus, if 
Generally recommend seniority or con- ; age’ 

employee has at least 15 years of service, 

tinuous service basis with deductions for 

abnormal layoffs or other disqualifying ab- 

sences plus some pickup for any service pre- 

dating seniority or last hire date. Each 
company could provide its own method and 
fit the situation to its own past history of 
ownership and its own pocketbook, as it 


(ii) one twenty-fourth of 1 per cent of 
the excess of his “average annual compensa- 
tion” (in period preceding retirement) over 
$3,600, multiplied by his years of service — 
without limit. 

(b) On early retirement between 60 and 65 
with ten or more years of service: The same 


sees fit. 
Loss of Credited Service benefits as under (a), starting at age 65, or 
i It is proposed than any transfer of credits reduced to actuarial equivalents if starting 
; immediately, except that no actuarial reduc- 


from one company to another be covered to 
the extent desired by individually deter- 
mined “vesting” provisions. Each company 
could give more liberal “vesting” in case 
of re-employment of its employees by an- 
other company in the plan, as it sees fit to 
do individually. (“Vesting” means the grant- 
ing of a right to a pension beginning at age 


Area Pension Plans 


tion would be made if the early retirement 
is due to partial disability or is at the re- 
quest of the company. 

(c) On total and permanent disability retire- 
iment with at least 15 years of service: A 
monthly amount equal to the sum of: 

(i) $65; and 
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More than a million workers, mostly 
in the auto, farm equipment, aircraft, 
and brass industries, received auto- 
matic cost-of-living pay increases in 
September. In most instances the 
adjustments were one cent an hour. 
Three major farm equipment manu- 
facturers converted their escalator 
provisions from the old to the new 
Consumer Price Index. Escalator 
clauses in two major textile agree- 
ments were also revised to tie them 
to the new index.—Current Wage 
Developments, Monthly Report of the 
Bureau of Labor Statistics, United 
States Department of Labor, October 
1, 1953. 


(ii) the monthly amount of his accrued 
normal retirement benefit based on his years 
of service at disability and only on the ex- 
cess portion of his pay over $3,600. 

The disability benefit would change at age 
65 to normal retirement benefits under (a) 
above, 


(d) A deferred pension upon withdrawal 
payable at age 65, equal to the benefit in (a) 
(i) and (ti): Service, however, would accrue 
only to date of termination, and this with- 
drawal benefit would be available only to 
employees terminating with more than ten 
years of service but prior to eligibility for 
other benefits. 

(e) Death benefits: Continuation of nor- 
mal retirement benefits for balance of initial 
ten-year period and for balance of initial 
five-year period in case of early and disabil- 
ity retirements. On death prior to retirement, 
one year’s “average annual compensation” 
would be payable in the case of employees 
with five or more years of service and one- 
half vear’s pay in case of'less than five 
yéars. Upon retirement, an employee could 
elect a smaller benefit in order to guarantee 
his widow a continuation of one-half his 
reduced benefit for life (after his death). 


Contributions 
Whatever the economic picture of each 
company dictates. This is the most impor- 
tant feature of superiority of this plan over 
other area plans. When the company’s tax rate 


is high, it contributes maximum allowable 
amounts and gets full credit against its own 
costs for all advance payments and for all 
interest on advance payments. In periods 
of low rates, low profits or difficult cash 
positions, the company could reduce or omit 
its contribution without affecting the sound- 
ness of its own plan or those of the other 
companies. Pension costs of such a flexible 
nature are much to be preferred over an 
inflexible cent-per-hour contribution rate or 
a semiflexible insurance contract premium 
rate. 
General Administration 


By each company individually through a 
company-union or company-appointed Board 
of Administration. General procedures for 
efficiency and economy in administration 
would be furnished by the actuary. 


Termination of one company’s plan does 
not in any way affect plans of other com- 
panies. 

New companies can “join” at any time 
without the question of any “catchup” pay- 
ments arising and without other adjust- 
ments. The attractive rate of interest available 
should bring in many medium-sized compa- 
nies along with the smaller ones for which 
the method is primarily designed. 


What Is Merged? 


Only the investment income and asset 
appreciation or depreciation are necessarily 
merged. Otherwise, each company pays its 
own costs and its employees’ benefits are 
guaranteed only by the share of the general 
fund belonging to its individual trust fund. 

Retirement reserves may be maintained 
on an individual trust fund basis or certain 
of the companies may elect to merge their 
mortality experience by transferring into a 
special retirement reserve fund from their 
individual trust funds the full reserve re- 
quired for each pensioner’s benefits. The 
special reserve fund would then guarantee 
all retirement benefits covered therein, with 
surpluses or deficiencies to be credited to or 
assessed against the individual trusts in pro- 
portion to their ind‘vidual retirement reserve 
balances at the beginning of the accounting 
period. 


What Is Gained? 


A net interest return (after trustee in- 
vestment charges and check writing ex- 
penses) of 3% per cent or more interest 
with a high degree of security. Such an 
interest rate makes pension costs very low 
(as much as 30 per cent to 40 per cent less 
than they would be with 2% per cent net 
interest earnings). 
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Labor Law in the Making 


and ENACTMENTS 


State Labor Legislation in 1953 


The legislatures of 44 states and the three 
territories met in regular session in 1953, 
and a substantial number of labor laws 
were enacted, according to an article by 
Beatrice McConnell, of the Bureau of Labor 
Standards, in the November Monthiy Labor 


Review. 


All but five of the jurisdictions with 
legislatures meeting in 1953 amended their 
workmen’s compensation laws. Kansas and 
Oklahoma both adopted occupational disease 
coverage for the first time. All workmen’s 
compensation laws, except those of Missis- 
sippi and Wyoming, now include some or 
all occupational diseases. Following the trend 
to higher benefits under workmen’s compen- 
sation laws benefits of one or more types 
were raised in Alaska, Hawaii and 31 states. 
Maximum weekly benefits for temporary 
total disability, the most common type of 
disability, ‘were raised in 21 states. Alto- 
gether, 11 workmen’s compensation laws 
now provide maximum weekly benefits of 
$40 or more for temporary total disability. 
Coverage under workmen’s compensation 
laws was extended in 11 states and Alaska. 
The Second Injury Fund provision was 
amended in Oklahoma, Wisconsin and Ha- 
waii. A Disabled Workmen's Relief Fund 
was created in Ohio. Workmen’s compen- 
sation laws in four states and Alaska pro- 
vided for, or broadened provisions relating 
to, vocational rehabilitation. Minnesota 
created a Bureau of Workmen’s Rehabili- 
tation under the control of the division of 
Compensation. Maximum bene- 
fits payable to the dependents of an injured 
worker during his rehabilitation were in- 
creased from $15 to $25 a week in North 
Dakota. 


A new act regulating private employment 
agencies was passed in Alaska; it applied to 
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all private employment agencies, including 
contractors and subcontractors, except cer- 
tain nonprofit organizations. The act re- 
quired each agency to obtain a license from 
the Commissioner of Labor after meeting 
specified requirements and posting bond be- 
tween $1,000 and $10,000. It authorized the 
commissioner to set a maximum schedule of 
fees, to issue rules and regulations, and to 
enforce the act. Further, the act prohibited 
specified practices, such as splitting fees, 
sending out applicants without a bona-fide 
request and placing children in violation of 
the child-labor laws. 

The Oregon private employment agency 
law was repealed, and a new one enacted. 
The new act retained coverage for labor 
contractors; added a definition of “labor 
contractor” as a person who, for a charge 
for service, employs anyone to work for a 
third person; and defined “charge for serv- 
ice” to include, for example, such charges as 
the difference between the amount received 
and the amount paid to farm laborers. The 
act omitted the former schedule of maximum 
placement fees, requiring instead that fee 
schedules be filed with the commissioner. 
Included in the act was a list of prohibited 
practices similar to those in the Alaska act. 

Over 100 bills directly affecting child 
labor were introduced in the state legisla- 
tures last year but only a few passed. For 
example, a New York act raised from 12 to 
14 years the minimum age for boys in street 
trades, retaining the present minimum age 
of i2 for carrier boys. California, Delaware 
and Florida amended the workmen's com- 
pensation provisions covering benefits for 
minors injured while illegally employed. Four 
states—Illinois, Minnesota, Nebraska and 
New Hampshire—strengthened their com- 
pulsory school-attendance laws by tighten- 
ing the exemptions under which children 
may leave school. 
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Two new laws were passed this year to 
prevent discrimination in employment on 
account of race, creed, or national origin. 
Alaska passed a law of the mandatory type, 
defining unlawful employment practices and 


authorizing the Department of Labor to , 


enforce the law. In Kansas, an Antidis- 
crimination Commission was created to use 
the educational approach to this problem. 
This makes four states that have the educa- 
tional type of law, and nine jurisdictions 
that have the mandatory fair employment 
practices acts. 

The statutory minimum wage was raised 
in Hawaii, New Hampshire and Nevada. In 
Hawaii and New Hampshire, the laws ap- 
ply to men, as well as to women and minors. 
A new development in wage-claim legisla- 
tion occurred during 1953 in California, 
Nevada and Oregon. Labor departments 
in these states were authorized to enter into 
reciprocal agreements for the collection of 
wage claims when claims arising in one 
state are to be collected in another. Under 
another California law, the Labor Commis- 
sioner was authorized to take assignments of 
claims for workmen's compensation awards. 
A Connecticut law authorized the labor 
Commissioner to take assignments of wage 
claims in cases of wages due under the 
equal-pay law. 

Illinois, North Carolina and South Caro- 
lina revived laws authorizing emergency 
laws that had been in effect during World 
War II. Ohio, Indiana, New York and 
Massachusetts extended or made perma- 
nent acts previously passed to authorize 
emergency relaxations. 

In Hawaii, Nevada, Oklahoma, Oregon, 
Utah, Vermont and Wisconsin, the duties of 
agencies administering industrial health and 
safety laws were expanded. Typical of these 
laws were the following: The Wisconsin 
Industrial Commission was authorized to 
inspect refrigerator plants, elevators, and 
dumbwaiters in addition to boilers, and to 
examine building plans for factories, mer- 
cantile buildings, warehouses, and other 
types of buildings. In Vermont, the au- 
thority of the Commissioner of Industrial 
Relations was extended to inciude inspec- 
tion of hospitals, schools, institutions, and 
other places of business where persons are 
employed, for the purpose of examining the 
methods of safety protection for employees. 
Formerly, inspection was limited to facto- 
ries, mills, and workshops. Hawaii granted 
to the Commissioner of Labor and Indus- 
trial Relations rulemaking power on explosives. 
Among measures providing greater protection 
against specific hazards were the following: 


an Arkansas amendment requiring the State 
Fire Marshal to make fire inspections of 
factories where ten or more persons are em- 
ployed; a Minnesota law prohibiting use in 
dusting molds of material containing silica 
dust; a Washington law prohibiting attach- 
ment to utility poles of advertising signs 
or other objects which might endanger 
electrical workers; a New Hampshire law 
establishing certain requirements for scaf- 
folding; a California law requiring trucks 
for transporting workmen to be equipped 
with seats securely fastened to the vehicle, 
a railing at least 30 inches above the floor, 
and steps so that the vehicle may be safely 
mounted and dismounted. 

More bills affecting industrial relations 
were introduced in the legislatures during 
1953 than in the past several years. “Right- 
to-work” bills were introduced in 15 states; 
but only one, in Alabama, was enacted into 
law. This was the second “right-to-work” 
act to be passed since 1947, the year the 
majority of such laws were enacted. Alto- 
gether, 14 states prohibit closed shops, union 
shop, and maintenance-of-membership agree- 
ments in private industry. A number of 
states passed new acfs or amended former 
acts in other fields of industrial relations 
legislation. 

Two states, Montana and North Dakota, 
made it unlawful for an employer to require 
an employee or applicant to pay for a medi- 
cal examination required as a condition of 
employment. Such laws are now in effect in 
Alaska and 20 states. 

One new state, Tennessee, was added to 
the list of those providing time off from 
work to vote. California and Missouri 
amended their laws to reduce the time that 
might be taken for this purpose without pay. 

Laws regulating hours of work for women 
were amended in eight states. Three of the 
states added exemptions. 

In addition, study committees were created 
or continued by legislative action in 16 
states. These committees are to study 
workmen's compensation laws, safety laws, 
state organization, or problems of dis- 
crimination in employment. 


Senate Labor Committee 
Resumes FEPC Hearings 

Hearings will be resumed on January 10 
by the Senate Labor Committee on S, 692, 
the Fair Employment Practices bill. Early 
consideration is also expected for H. R. 356, 
which is an amendment to the Railroad Re- 
tirement Act designed to affect dual bene- 
fit provisions. 
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Decisions of Courts and 
Administrative Agencies 


Vi AY PEACEFUL PICKETING of an 
‘ employer in interstate commerce, in 
pursuit of a labor objective allegedly un- 
lawful under state law as well as Section 
8 (b) (2) of the Taft-Hartley Act, be 
enjoined by a state court? 

A ringing no from the United States Su- 
preme Court was in that tribunal’s unanimous 
opinion, written by Mr. Justice Jackson, in 
Garner v. Teamsters, Chauffeurs and Helpers 
Local Union No. 776 (AFL), 24 Lasor Cases 
€ 68,020, Dkt. No. 56, decided December 
14, 1953. 

The employer in the case, according to 
the Court, was “engaged in the trucking 
business and had twenty-four employees, 
four of whom were members of [the] 
union. The trucking operations formed a 
link to an interstate railroad. No contro- 
versy, labor dispute or strike was in progress 
and at no time had [the company] , 
objected to their employees joining the 
union. [the union] however, placed 
rotating pickets, two at a time, at [the 
company’s | loading platform. None 
were employees of [the company}. 
They carried signs reading ‘[The] 

Union wants Employees of 

[the company] to join them to gain union 
wages, hours and working conditions.’ 
Picketing was orderly and peaceful, but 
drivers for other carriers refused to cross 
this picket line and, as most of [the 
company’s] interchange of freight was with 
unionized concerns, their business fell off 
as much as 95%. The courts below found 
that [the union’s] purpose in picket- 
ing was to coerce {the employers] 
into compelling or influencing their em- 
ployees to join the union.” 

Section 6 (c) of the Pennsylvania Labor 
Relations Act makes it an unfair labor 
practice for an employer “to encourage or 
discourage membership in any labor organ- 
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ization.” The company asked for an injunc- 
tion against the picketing on the ground 
that the union was attempting to force the 
employer to violate the statute. The injunc- 
tion was granted. 


The Pennsylvania Supreme Court dis- 
missed the employers’ bill for want of 
jurisdiction (23 Lapor Cases { 67,396) on 
the ground that the wrong complained of 
was a violation of both the state and federal 
labor laws. Since the Congress had pre- 
empted the field in passing the Taft-Hartley 
Act, state courts were powerless to grant 
relief. 

The lower court had adjudicated the con- 
troversy on its merits. The state supreme 
court refused to consider the merits, -since 
it found that no state court had jurisdiction 
to try the case. The United Siates Supreme 
Court also sidestepped the merits. 

Garner is an important decision in the 
evolution of the law of picketing because 
it is off the beaten track. Most of the recent 
Supreme Court decisions on picketing in- 
volved attacks on state-court injunctions 
raising the issue of picketing as free speech 
entitled to protection under the First Amend- 
ment and/or the Fourteenth Amendment to 
the United States Constitution. Garner is a 
clear-cut case of federal-versus-state juris- 
diction, and Mr. Justice Jackson discussed 
it in terms of the law of the conflict of laws: 


“The National Labor Management Rela- 
tions Act, as we have before pointed out, 
leaves much to the states, though Congress 
has refrained from telling us how much. 
We must spell out from conflicting indica- 
tions of Congressional will the area in which 
state action is still permissible. 

“Nothing suggests that the activity en- 
joined threatened a probable breach of the 
state’s peace or would call for extraordinary 
police measures by state or city authority. 
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Nor is there any suggestion that . [the] 
plea of federal jurisdiction and pre-emption 
was frivolous and dilatory, or that the 
federal Board would decline to exercise its 
powers once its jurisdiction was invoked. 


“Congress has taken in hand this particu- 
lar type of controversy where it affects 
interstate commerce. In language almost 
identical to parts of the Pennsylvania stat- 
ute, it has forbidden labor unions to exert 
certain types of coercion on employees through 
the medium of the employer. It is not 
necessary or appropriate for us to surmise 
how the National Labor Relations Board 
might have decided this controversy had 

[the employers] presented it to that 
body. The power and duty of primary deci- 
sion lies with the Board, not with us. But 
it is clear that the Board was vested with 
power to entertain [the] grievance, 
to issue its own complaint and, pend- 
ing final hearing, to seek from the United 
States District Court an injunction to pre- 
vent irreparable injury to [the em- 
ployers] while their case was being considered. 
The question then is whether the State, 
through its courts, may adjudge the same 
controversy and extend its own form of 
relief. 

“The conflict lies in remedies, not rights. 

When two separate remedies are 
brought to bear on the same activity, a 
conflict is imminent. To avoid facing 
a conflict between the state and federal 
remedies, we wouid have to assume either 
that both authorities will always agree as 
to whether the picketing should continue, 
or that the State’s temporary injunction will 
be dissolved as soon as the federal Board 
acts. But experience gives no assurance of 
either alternative, and there is no indication 
that the statute left it open for such conflicts 
to arise.” 

The judgment of the Pennsylvania court 
was affirmed. 

Allied enigma.—In the quoted language 
of Mr. Justice Jackson, it is clear that he as- 
sumed the employer would have been heard if 
he had invoked the jurisdiction of the National 
Labor Relations Board. Suppose, however, 
that the Board, in applying its jurisdictional 
yardsticks, had exercised its discretion and 
refused to take the case. Would the case 
still fall within the Garner rule, that is, 
would a state court still be powerless to 
grant an injunction against the picketing, 
or would the Garner rule be inapplicable 
because of the qualifying statement that 
there was no suggestion that “the federal 
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In 1940, old-age and survivors in- 
surance was paying benefits to only 
7 out of every 1,000 aged persons. 
Old-age assistance, on the other 
hand, was going to 218 out of every 
1,000 aged persons. Today, the 
number of old-age assistance re- 
cipients is declining at the rate of 
6,000 per month. Beneficiaries of 
old-age and survivors insurance, how- 
ever, have been increasing at an 
average rate of 60,000 per month. 
This means that we are making real 
progress toward preventing the need 
for public assistance among the 
aged, the widowed, and the or- 
phaned. —Oveta Culp Hobby 


Board would decline to exercise its powers 
once its jurisdiction was invoked”? 

To put this allied problem another way, 
suppose that the employer in Garner had 
presented his grievance to the Board, that 
the Board could have but elected not to 
adjudicate the controversy and that the 
employer then had obtained the state-court 
injunction against the picketing. Would 
this have changed the decision in Garner? 


Shading the factual situation even more 
closely, suppose that the employer had not 
gone to the Board but that in applying to 
the state court for an injunction he proffers 
a release of the Board dated October 6, 
1950, in which the minimum jurisdictional 
standards are laid down. If he then shows 
that his business volume is less than the 
required minimum, must he nevertheless 
suffer irreparable injury or may the state 
court enjoin such injury after having been 
shown that the Board will not? 

A number of inner questions are involved 
in the latter question. For one thing the 
Board may change its jurisdictional yard- 
sticks at any time. For another it may 
waive application of a certain yardstick in 
a particular case. 

One of the Board yardsticks is that it 
will exercise jurisdiction when an _ enter- 
prise has an inflow of material from another 
state of $500,000 a year if direct or $1 
million a year if indirect. 

Turning these last several facts into a 
question, if an employer is suffering irre- 
parable harm from picketing which is ap- 
parently illegal under the Taft-Hartley Act 
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and the effect on commerce is so slight that 
the Board’s minimum jurisdictional stand- 
ards are not met, why should the employer 
not be able to seek an injunction from a 
state court whether or not a violation of 
state law is involved? ’ 

This question was faced squarely in the 
case of Montgomery Building and Construc- 
tion Trades Council v. Ledbetter Erection 
Company, 20 Lapor Cases 66,407, 57 So. 
(2d) 112 (1951), by the Alabama Supreme 
Court. A lower court injunction against 
picketing was allowed to stand. Certiorari 
was granted by the United States Supreme 
Court and then dismissed as improvidently 
granted due to a technicality. 

The Alabama court noticed that the Wagner 
Act had given the NLRB “exclusive” power 
to prevent unfair labor practices which 
affected interstate commerce. The Taft- 
Hartley Act, however, eliminated the word 
“exclusive” from the statute’s Section 10 
(a). This, it was said, made it possible 
for a state court to enjoin violations of the 
federal law in those areas where the Board 
had ruled it would not act 

The Pennsylvania Supreme Court, in de- 


ciding the Gurner case, disagreed with the ° 


Alabama Court. The Garner opinion states 
that “it seems crystal clear that the purpose 
of the amendment by that act of Section 
10 (a) of the National Labor Relations Act, 
eliminating the term ‘exclusive’, was for the 
purpose only of providing that the National 
Board might, if it saw fit in the case of 
certain industries, cede jurisdiction to a 
State agency where there was no incon- 
sistency in the provisions of the State and 
Federal statutes. This proviso would seem 
to emphasize the power of the National 
Board to pass initially’ upon each such case, 
since it obviously implies that a State agency 
was to exercise jurisdiction only if ceded 
to it by the National Board [and], 
in regard to this proviso, if the State had 
authority to act, in the absence of such 
cession by the National Board, where State 
and Federal law had parallel provisions, 
adoption of the proviso would have been 
wholly unnecessary, since in the absence of 
an overlapping there would be no impair- 
ment of State jurisdiction.” 

Admittedly, the facts in Ledbetter and 
Garner differ, but the supreme courts of 
Alabama and Pennsylvania undoubtedly are 
diametrically apart on the meaning of the 
removal of the word “exclusive” from Sec- 
tion 10 (a). 

Having declined certiorari in Ledbetter 
and having seen fit not to discuss the issue 
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The CIO was not really formed to 
carry the ball for industrial unions. 
The ClO was set up because there 
were several men in this country who 
felt they needed a political arm 
among the workers. of the nation. 
The industrial-union idea was a buga- 
boo designed to cover up the political 
motives of the sponsors of the CIO. 
—George Meany, quoted in United 
States News and World Report. 


in its Garner opinion, the United States 
Supreme Court has yet to make its wishes 
known. There is, however, another oppor- 
tunity to do so on the immediate horizon. 
In Kinard Construction Company v. Building 
Trades Council, 23 Lasor Cases { 67,467, 64 
So. (2d) 400 (1953), the Alabama Supreme 
Court was faced with a controversy similar 
to those in Ledbetter and Garner. 

The employer in Kinard obtained a tem- 
porary injunction against picketing for the 
purpose of inducing immediate recognition 
of the union by the employer. About four 
months later a permanent injunction was 
sought. This was denied, and the tempo- 
rary injunction was dissolved. The em- 
ployer appealed to the state supreme court, 
and the lower court was reversed. The 
permanent injunction was granted. The 
supreme court, in a per curiam opinion, 
did little more than show that the offense 
charged to the union was an unfair labor 
practice under Vaft-Hartley and that the 
Ledbetter case was controlling. One justice 
specially concurred as follows: 

“The Court finds that the picketing was 
peaceful. The conclusion of the Court is 
not based on a holding that the objective of 
the pickets was unlawful under state law 
or that the objective ran counter to the 
established public policy of the state. 


“Our conclusion is grounded on the find- 
ing that the picketing labor organizations 
have committed an unfair labor practice 
under the National Labor Relations Act, 
as amended, and on the holding that court 
of equity of this state has jurisdiction to 
enjoin such practice. There is no question 
here of a common law right. 

‘Our holding that courts of equity of this 
state have jurisdiction to enjoin such prac- 
tices is based in the main on our case of 
: Ledbetter The holding in the 
Ledhetter case seems to be in accord 


63 


j 
: 


with the conclusion reached by some state 
courts and contrary to that reached by 
others. [No citations are given at this 
point. | 

“The question is a close one and will 
continue to prove perplexing to state courts 
until it is finally decided by the Supreme 
Court of the United States. I see no occa- 
sion at this time to recede from the holding 
in the Ledbetter case.” 

The author of that opinion appears to have 
been pleading with the Supreme Court to 
settle the “perplexing” question. The union 
party which lost the case tried to accom- 
modate him on April 30, 1953, by asking 
the Supreme Court for a writ of certiorari. 
sy mid-December the Court had not yet 
taken any action whatever on the petiticn. 


It is axiomatic that an appellate court 
decides only what it must to settle the 
controversy before it in a particular case. 
There are times, however, when it is difficult 
to understand why a court passes up an 
opportunity to settle such an important 
question as one involving state-versus-federal 
jurisdiction. The opportunity came in the 
Garner case at the place quoted above, 
where Mr. Justice Jackson said: “The 
National Labor Management Relations Act, 
as we have before pointed out, leaves much 
to the states, though Congress has refrained 
from telling us how much. We must spell 
out from conflicting indications of Congres- 
sional will the area in which state action is 
still permissible. 


Since the Court had the Pennsylvania 
Supreme Court’s opinion in Garner before it, 
and that opinion made much of the issue 
of the meaning of the elimination of the 
word “exclusive” in Section 10 (a) by the 
Taft-Hartley Act, it would seem to have 
been an irresistible temptation for Mr. Jus- 
tice Jackson to “spell out” whether the 
Alabama Supreme Court was right = or 
wrong in Ledbetter and Kinard. 


The temptation, if there was one, was 
successfully resisted. 


Disloyal Employees 
Held Fired Cause” 


As a general rule, it is none of an em- 
ployer’s business what his workers do in 
their time off. When off-duty employees 
conduct strikes at the survival of the enter- 
prise, however, inaction by the employer 
could mean business suicide. The manage- 
ment of a southern television station having 
difficulty in coming to terms with a tech- 
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nician’s union some time ago found itself 
being injured by after-hours picketing and 
was not in a suicidal mood. The workers 
involved were discharged. The United States 
Supreme Court upheld the employer and 
said: “There is no more elemental cause 
for discharge of an employee than disloyalty 
to his employer.” (NLRB v. Local Union 
No. 1229, IBEW, 24 Lapor Cases { 68,000, 
Dkt. No. 15, December 7, 1953.) 


The dispute began when the union and 
the employer were unable to come to terms 
on a collective bargaining agreement. “The 
main point of disagreement,” said the Su- 
preme Court, “arose from the union’s de- 
mand for the renewal of a provision that 
all discharges from employment be subject 
to arbitration and the company’s counter- 
proposal that such arbitration be limited to 
the facts material to each discharge, leaving 
it to the company to determine whether 
those facts gave adequate cause for dis- 
charge.” 

After six months of disagreement over 
the point, the union began daily peaceful 
picketing of the company’s station. There 
was no strike. Placards and handbills ex- 
plained the disagreement and accused the 
employer of unfairness to the technicians. 
No violence was threatened or occurred. 
The company took no action against the 
men, who continued to do their work and 
received their pay. 

On August 24, 1949, the situation changed. 
Some ef the technicians began a new kind 
of attack on the employer, by distributing 
handbills throughout the city bearing the 
following legend: 

“Is Charlotte a second-class city? You 
might think so from the kind of Television 
programs being presented by the . . . [em- 
ployer’s station]. Have you seen one of 
their television programs lately? Did you 
know that all the programs presented 
are on film and may be from one day to 
five years old. There are no local programs 
presented. Why doesn’t the [em- 
ployer| purchase the needed equip- 
ment to bring you the same type of programs 
enjoyed by other leading American cities? 
Could it be that they consider Charlotte a 
second-class community and only entitled 
to the pictures now being presented to 
them?” 

The handbill was signed so as to make 
it clear that the technicians had written it. 
On September 3, 1949, the company dis- 
charged ten of the technicians after charg- 
ing them with either sponsoring or dis- 
tributing the handbills. A letter written to 
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each of the dischargees explained that “you 
have turned from trying to persuade the 
public that we are unfair to you and are 
trying to persuade the public that we give 
inferior service to them. Certainly we 
are not required by law or common sense 
to keep you in our employment and pay 
you a substantial salary while you thus do 
your best to tear down and bankrupt our 
business.” 


When the union’s complaint that the dis- 
charges constituted an unfair labor practice 
reached the National Labor Relations Board, 
one of the workers was ordered reinstated 
with back pay because he was found to have 
not been associated with either sponsorship 
or distribution of the offensive handbill. As 
to the other nine, the Board overruled its 
trial examiner and upheld their discharges. 


(94 NLRB 1507.) 


The case next went to the Court of Ap- 
peals for the District of Columbia Circuit. 
In 1952, that court decided (22 LaBor Cases 
{ 67,255, 202 F. (2d) 186) that the case 
should be remanded to the Board for fur- 
ther consideration and for a finding as to 
the “unlawfulness” of the conduct of the 
employees which had led to their discharge. 


The Supreme Court reversed the District 
of Columbia Circuit. “In its essence,” said 
Mr. Justice Burton for the majority, “the 
issue is simple. It is whether these em- 
ployees, whose contracts of employment had 
expired were discharged ‘for cause’. They 
were discharged solely because, at a critical 
time in the initiation of the company’s tele- 
vision service, they sponsored or distributed 
5,000 handbills making a sharp, public, dis- 
paraging attack upon the quality of the 
company’s product and its business policies, 
in a manner reasonably calculated to harm 
the company’s reputation and reduce its 
income. 


“Their attack related itself to no labor 
practice of the company. It made no refer- 
ence to wages, hours or working conditions. 
The policies attacked were those of finance 
and public relations for which management, 
not technicians, must be responsible. The 
attack asked for no public sympathy or 
support. It was a continuing attack, initiated 
while off duty, upon the very interests which 
the attackers were being paid to conserve 
and develop. Nothing could be further from 
the purpose of the Act than to require an 
employer to finance such activities. Noth- 
ing would contribute less to the Act’s de- 
clared purpose of promoting industrial peace 
and stability.” 
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We ask for a $1.25 an hour minimum 
wage, which in itself is not adequate, 
but that is the first step. And we get 
no action. —Walter P. Reuther 


The majority indicated that the fact that 
there was a labor dispute in progress at 
the time the offensive handbills were dis- 
tributed had nothing to do with the case. 
Mr. Justice Frankfurter, with whom Mr. 
Justice Black and Mr. Justice Douglas 
joined, disagreed. Their view coincided with 
that of the District of Columbia Circuit 
in that they said the Board’s finding of the 
workers’ conduct as “indefensibie” did not 
necessarily mean that it was not protected 
“concerted activities” within the meaning 
of Section 7 of the Taft-Hartley Act. 

Concerning the minority opinion, the New 
York Times said the following in an edi- 
torial of December 12: 

“Even though we feel the Burton opinion 
was sound, Justice Frankfurter’s dissent is 
quite likely to prove correct. He held that 
the National Labor Relations Board and 
the lower federal courts ‘will hardly find 
guidance’ for future cases from the major- 
ity ruling. This is so because no two cases 
are exactly alike and any others that may 
be brought must each be considered on its 
merits. Justice Frankfurter’s prediction that 
the decision would ‘needlessly stimulate 
legislation’ may also turn out to be accurate. 
Perhaps, however, both unions and manage- 
ment may ponder the majority and minority 
opinions and conclude that restraint and 
responsibility are better bricks with which 
to build a constructive and continuing rela- 
tionship than the tactics followed by these 
television technicians.” 


Retail Automobile Dealers 
Are in Interstate Commerce 


An ordinary retail automobile dealer sel!- 
ing cars and parts for cars would seem to 
be operating a purely local enterprise. This 
appears particularly true where the dealer 
buys his cars from an assembly plant in his 
own state and gets delivery on parts from 
warehouses located there. There is, of course, 
another side to the issue of whether such 
a dealer operates in interstate commerce so 
as to be subject to the provisions of the 
Taft-Hartley Act and the jurisdiction of 
the National Labor Relations Board. If 
nearly half of the merchandise sold was 
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manufactured in other states and shipped 
into the dealer’s state for assembly and 
distribution and the dealer’s purchases in a 
year exceeded $1 million, it could be strongly 
argued that an unfair labor practice com- 
mitted by the dealer would adversely affect 
interstate commerce and tend to “lead to 
a labor dispute burdening or obstructing 
commerce or the free flow of commerce,” 
within the meaning of Sections 2 (7) and 
10 (a) of Taft-Hartley. 

The argument can be made more potent 
by adding the ingredient of a franchise 
agreement between the dealer and a manu- 
facturer of automobiles which gives “con- 
trol” of the dealership to the manufacturer. 

Does a situation of this kind make the 
dealer “an integral part” of the manufac- 
turer's national system of distribution so 
that his enterprise is in interstate com- 
merce? Yes, said the United States Su- 
preme Court on December 14 in Howell 
Chevrolet Company v. NLRB, 24 Lapor Cases 
768,019. After hearings, the National Labor 
Relation Board had found the employer 
guilty of unfair labor practices in refusing 
to bargain with its employees and intimi- 
dating them in various ways in violation of 
federal labor law. An order was issued. 
The Ninth Circuit enforced the order and 
rejected the contention of the employer that 
the law was inapplicable to him (23 Lapor 
Cases 67,431 (1953)). 

The reasoning followed by both the Board 
and the Ninth Circuit—that the dealership 
was “an integral part of [the manu- 
facturer’s] national system of distribution” 
—was approved by the Supreme Court, 
which thereby apparently rejected an earlier 
holding by the Sixth Circuit to the contrary. 

The situation in the earlier case (NLRB 
v. Bill Daniels, Inc., 22 Lasor Cases §] 67,351, 
202 F. (2d) 579 (1953)) was similar to that 
in Howell, An automobile dealer’s contract 
with a manufacturer was cited by the Board 
as evidence that the allegedly local trans- 
actions were actually part of a national or- 
ganization in interstate commerce. The 
Sixth Circuit refused to enforce the Board 
order. It said: “The efficient mutual ar- 
rangements made under the sales contract 
give it no interstate character. The 
fact that [the dealer and manufac- 
turer] cooperate to avail themselves of the 
privilege of national advertising is so small 
an element in the operation that it does not 
affect the conclusion that the work is local. 
. . . No substantial part of the 
[dealer’s] activities relates to goods moving 
in the channels of interstate commerce.” 
Elsewhere, the court said: “The sales con- 


tract, which expressly declares that the 
dealer is independent in his operations, does 
not establish a relationship of principal and 
agent. The restrictions voluntarily 
contracted for do not affect the situation.” 

The Supreme Court decision in Howell 
did not specifically overturn the Daniels 
decision, but the latter case was said to 
have been decided “on similar facts.” The 
Court said its opinion was applicable only 
“to retail automobile dealers like Howell.” 
The opinion may be said to be general 
enough in scope to permit the NLRB to 
have little future difficulty in any circuit in 
obtaining enforcement of its orders against 
retail automobile dealers insofar as they are 
attacked on jurisdictional grounds. Most 
such dealers may now consider themselves 
in a business “affecting commerce.” 


A sidelight on the Howell case: Mr. Jus- 
tice Black wrote the opinion for the majority. 
He, together with Mr. Justice Douglas, is 
often found on the dissenting side of the 
Court. A lone dissenter, who wrote no 
opinion, disagreed with the majority; it was 
Mr. Justice Douglas. 


Duty to Bargain 


A company does not fulfill its duty to 
bargain if its attorney refuses to recognize 
part of a draft which the company’s nego- 
tiators have approved, the company raises 
wages without notifying the union, and the 
union’s offer to accept the company’s pro- 
posal in its entirety except for an insurance 
program is rejected —NLRB v. Shannon and 
Simpson, 24 Lapor Cases {68,028 (CA-9). 


Required: Good Faith 


Long delays in corresponding and in pre- 


paring documents, postponing negotiations 
for weeks at a time, and reopening issues 
previously settled justify an inference that 
employers did not bargain in good faith.— 
NLRB v. National Shoes, Inc., 24 Lasor 
Cases 68,032 (CA-2, 1953). 


Mind Changing 


An employer who rescinds his decision 
to rehire a former employee with full 
seniority, upon learning that the cumulative 
seniority will give rise to grievances, does 
not commit an unfair labor practice even 
though it is the union agent who has given 
notice that he will press grievances under 
the collective agreement in such an event.— 
Northwest Poultry and Dairy Products Com- 
pany, 2 CCH Lasor Law Reports (4th Ed.) 
{ 13,028, 107 NLRB, No. 94 (1953). 
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Arbitrators Busy Settling 
Disputes Over Wages 


The trend toward more pay for shorter 
hours has been going on for a long time 
and has affected so many workers that it is 
common to discuss such things as the 40- 
hour week as if it covered nearly everyone 
in nonagricultural employment. This im- 
pression has been heightened by the fact that 
federal law requires that time and one half 
be paid to each interstate-commerce worker 
who puts in more than eight hours in any 
day or 40 hours in any week, 

Of course, thousands of men and women 
employed in intrastate enterprises are not 
covered by the federal law, and, in many 
instances, it has not yet become economical- 
ly possible to either reduce their workweek 
to 40 hours or pay them a premium for 
“extra” hours worked. 

More often than not these situations result 
from the pressure of economic circumstances 
rather than from employer stinginess. An 
example occurred in a recent dispute ar- 
bitrated by the Wisconsin Employment Re- 
lations Board. 

The basic issue in the controversy was 
put in the following question: “Shall the 
work week be changed from the present 
average of about fifty-four hours to an aver- 
age of about forty-five hours, the hourly 
rate of pay to be changed to at least main- 
tain the same weekly take-home pay?” 

The unon which was party to the case 
represented a group of bus drivers and bus 
garage mechanics in a large Wisconsin city. 
The union announced that its purpose in 
seeking the adjustment was “to bring the 
work week down nearer the hours worked 
by average wage earners.” 

The mechanics involved regularly worked 
six nine-hour days each week. The drivers 
worked from nine to 12 hours a day, on a 
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complex schedule, but averaged about the 
same time per week as the mechanics. 

“It is the position of the union,” the 
WERB opinion in the case stated, “that a 
work week of fifty-four hours is completely 
out of line with all comparable employ- 
ments; that the undesirable conditions of 
employment add to the burden of the 
long hours. 

The WERB agreed and admitted that the 
“fifty-four hour work week is a much longer 
work week than most employees in this 
community and even in this country are 
working today.” Even the company was 
sympathetic. It agreed that the hours were 
too long, but balked at the idea of paying 
the same weekly rate for 45 hours as for 54. 
It contended that its income under existing 
transportation rates would simply not per- 
mit any increase in expenses. This fact was 
convincingly made known to the WERB. 


” 


Even so, the employees prevailed, at least 
in part. The WERB said that it was not 
“particularly impressed by the argument that 
it is impossible for the company because of 
this to increase the hourly rate of the em- 
ployes. The employes of the Company 
should not be required to subsidize the bus 
riders in the city any more than should 
any of the suppliers of material and equip- 
ment to the bus company be required to 
contribute to such subsidy.” 

The union missed getting everything it 
asked for. The WERB pointed out: “While 
we do not believe that the request is un- 
reasonable, we are convinced that it would 
result in such a substantial increase in cost 
that no attempt should be made at this time 
to order such a reduction. We are convinced, 
however, that a start must be made. " 


“ur 


The decision: “That the work week for 
employes be changed from the present aver- 
age of about fifty-four hours per week to an 
average of about fifty hours per week. The 
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hourly rates of pay for bus operators should 
be changed from $1.35 per hour to $1.50 per 
hour, and for mechanics from $1.60 per 
hour to $1.78 per hour, in order to maintain 
the same weekly take-home pay.” 

A second question in the case involved the 
question whether men working the shift from 
6 p. m. to 6 a. m. should receive premium 
pay of eight cents an hour—100 per cent 
more than the current contract called for. 
Here the WERB turned the union down 
completely. It said: “In the matter of pre- 
mium pay for night work, the . . . Com- 
pany is substantially above the average paid 
by other transportation companies. The vast 
majority of companies so far as the record 
before us discloses, pay no premium for night 
work. We are satisfied that at this time no 
increase in the night premium should be made.” 


Vacation pay dispute.—The majority of 
the employees of a Wisconsin company took 
their vacations last summer during the last 
two weeks in July. A few, at the employer’s 
request, postponed their vacations until later. 

On August 3, a pay increase of five cents 
an hour went into effect. Two of the workers 
whose vacations had been postponed seemed 
to think they should be paid at the new, 
higher rate while they basked in the sun. 
When the employer disagreed, they filed 
grievances which were eventually submit- 
ted to arbitration. An impartial arbitrator 
was named by the Wisconsin Employment 
Relations Board at the request of the em- 
ployees’ union with the concurrence of the 
employer to settle the matter. 

The contract between the parties provided 
for vacation pay at the straight-time hourly 
rate. The date for computation of the rate 
was not specified. At the arbitration hearing, 
however, it was brought out that the parties 
had discussed this question during bargain- 
ing sessions. 

The arbitrator was required by the am- 
higuity of the written contract to look behind 
it to ascertain the intentions of the parties 
at the time the agreement was drafted. 

During negotiations, it developed, the union 
had asked the company to pay the five-cent 
pay increase retroactively on the vacation 
pay which the majority of the employees had 
already received. The company refused. 

One of the two grievants in the case had 
actually signed the contract drafted by the 
company. It contained no reference to the 
retroactive vacation pay provision. 

The union contended that it had acquiesced 
only as to employees who had already re- 
ceived vacation pay, and it insisted there had 
been no such acquiescence as to the grievants. 


The arbitrator said he was “satisfied that 
the union did agree to the method of comput- 
ing the hourly rate of vacation pay proposed 
by the company and that such agreement 
related to vacation pay throughout the con- 
tract year as well as to the vacation pay of 
those employes who had already taken their 
vocation at the time the contract went into 
effect. If the union had any doubt as to the 
company’s intention in this regard, it was 
under a clear obligation to seek an amend- 
ment to the contract setting forth its view- 
point since it had raised the question of the 
rate of vacation pay during negotiations.” 


Held, the employees were properly paid 
at the old, lower rate for their vacations. 


Independence Day stunt.—A company in 
New Mexico a few months ago found an 
interesting way to save money—by inter- 
preting its contract so that payment of over- 
time to certain employees could be avoided 
—but had to go through an arbitration pro- 
ceeding to win its point. 

Involved were nine union carpenters, none 
of whom were production workers. A com- 
pany official noted in advance that July 4, 
1953, was to fall on Saturday. The plant was 
not scheduled to work that day, and it was 
an ideal time to make certain carpentry re- 
pairs that could not be made while the plant 
was in operation. 

The nine carpenters normally worked a 
Monday-through-Friday schedule. For work 
on a nonscheduled day, the collective bar- 
gaining agreement called for premium wages. 
Accordingly, the company changed the sched- 
ule of the carpenters to Tuesday through 
Saturday for the week of June 30-July 4. 
The following week, the normal schedule 
was resumed. 


The union filed a grievance and it was 
submitted to ad hoc arbitration. 


The company admitted its strategem was 
intended to avoid paying overtime on July 4. 

To settle the matter, the arbitrator con- 
sulted the contract. The critical provision 
gave the employer discretion in changing 
any working schedule if such change was 
not prohibited elsewhere in the agreement. 
One other provision forbade the company 
to tell a worker “to stay home on his regular 
shift on one of his scheduled working days 
to avoid payment of overtime.” 

The company won. The reason for the 
decision, the arbitrator said, was that there 
had been a bona-fide schedule change within 
the employer’s discretion under the contract. 
The fact that the reason for the schedule 
juggling was to avoid overtime payment 
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turned out to be permissible because it “was 
not restricted or prohibited by the collective 
bargaining agreement.” 


More fireworks.—Another July 4 dispute, 
at the same New Mexican company, involved 
another facet of management’s prerogative. 

This is what happened: At 7 a. m. last 
July 4, a maintenance mechanic who nor- 
mally worked underground reported to work, 
was assigned to work above ground, com- 
plained that it was “too damned hot,” went 
back home and was discharged. 

The man’s union filed a grievance asking 
for reinstatement with back pay. The dis- 
pute was submitted to arbitration. 

The union's position was that the man had 
a back ailment of which the employer was 
aware, that he had justifiably refused to do 
work to which he was not accustomed and 
which he was not physically capable of per- 
forming, and that the penalty of discharge 
in these circumstances was too severe. 

The company proved that the man had 
a bad record involving 14 other incidents— 
some serious, some trifling. 

Evidence presented enabled the arbitrator 
to find that the contentions of each side 
were correct. The company, nevertheless, 
won the case. 

The man did have a back ailment and had 
been given light work on previous occasions 
when he asked for it. On the day in ques- 
tion, however, he made no such request but 
walked off the job when he saw where he 
was to work. 

“One of the accepted prerogatives of man- 
agement, whether spelled out in the collec- 
tive bargaining contract or not,” the opinion 
said, “is the right to manage the working 
force and assign employees to various work 
that falls within the employee’s job classifi- 
cation. Without this right the Company and 
almost any employer would be working under 
severe handicap. 

“Although . . . [the employee's] usual 
assignment was underground he could. be 
assigned above ground when needed and 
there was no restriction in the contract upon 
the company’s right to assign him wherever 
he was needed. In refusing to work he dis- 
obeyed a reasonable order of the foreman. 
If this had been his first offense and if . 
[he] otherwise had had a good record | 
perhaps could have found the discipline too 
severe and could have reinstated him with 
or without back pay, but . . . [his] record 
for discipline was not good. I should not 
saddle the Company with such an employee.” 
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A Promise Is Kept 


Oral contracts are, perhaps, an indication 
of a trust in human nature. Sometimes 
this trust is misplaced and it takes legal 
action to restore it. The Tennessee Court 
of Appeals, in Seaton v. Gambill, 24 Lasor 
Cases § 68,006, did so for the person who 
went to work for a partnership as adver- 
tising manager. Around July, 1944, he was 
working for another firm. A member of 
the partnership sought to employ him, and, 
after negotiations lasting several months, 
an oral contract was made in September, 
1944, under which he was to work for the 
partnership for one year at a salary of $425 
per month, $275 to be paid him each month 
and the balance of $150 per month to be 
paid him in a lump sum at the end of a 
year’s employment. He resigned his posi- 
tion and began work for the partnership on 
November 1, 1944. In June, 1945, the part- 
nership was dissolved and its assets and 
liabilities were taken over by other persons. 


He informed their attorney of the oral 
agreement and stated that he would con- 
tinue to work for them until the end of 


his year of employment. He was told that 
this was not necessary, and, on September 
1, 1945, the contract of employment was 
terminated by mutual consent, leaving ten 
installments of $150 each owing him. To 
his action to recover this money, as one 
defense, the statute of frauds was pleaded, 
it being averred that the contract was oral 
and could not be performed within one 
year. The court, however, found that this 
defense was not good: “The contract be- 
fore us was made in September, 1944 and 
was a contract of employment for one year. 
But it did not fix a time for the commence- 
ment of the year’s services. [Therefore] 
ae under the contract, it was pos- 
sible for complainant to obtain his release 
from his present employer the day the con- 
tract was made and commence his year’s 
service on that day or the next day, which 
would make performance of the contract 
possible within one year from the making 
thereof. Such a contract is not within the 
statute. It is generally held where no time 
is specified for commencement of the year’s 
services and there is nothing in the nature 
ot the contract to forbid their commence- 
ment, that the oral contract is good. This 
rule applies where the year’s service is to 
commence as soon as the employee can 
secure a release from his present employer, 
for this does not preclude the period from 
starting from the making of the contract, 
since the employee may possibly secure his 
release.” 
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CURRENT LITERATURE 


Promise Fulfilled 


Labor Law. Morris D. 
Bobbs-Merrill Company, 
Meridian Street, Indian- 
1953. 1,197 pages. $10. 


One of the most important things about 
this book is that it really is what its title 
promises, that is, a book on labor law rather 
than on labor unions or labor relations or 
labor versus management. This does not 
mean that it is legalistic in style or ap- 
proach nor that it was so narrowly con- 
ceived as to avoid tying in the fields of 
interest which nudge the periphery of any 
single legal subject. It means, instead, that 
the point of view is that of a lawyer, a labor 
lawyer, throughout. 


A Treatise on 
Forkosch. The 
Inc., 730 North 
apolis 7, Indiana. 


The work is so ambitious in scope and so 
formidable in size that it defies superficial 
description. Fortunately, however, Pro- 
fessor Forkosch has had a long and close 
association with his subject both in practice 
and in the classroom and is a thoroughly 
experienced legal writer as well. This back- 
ground has enabied him to organize his 
treatise in such a way that a lawyer or 
student can find his way about in it with 
ease. 


The treatise is divided into five books, 
each of which is a complete unit. The 
books may be consulted in any order. 
Chapters within the books and _ sections 
within the chapters are numbered consecu- 
tively throughout the work, making broad 
subjects easy to locate and even specific 
items easy to pinpoint. 


More than 200 pages of the book are de- 
voted to such aids as the table of contents, 
case table (its 100-odd pages are indicative 
of the Forkosch thoroughness), books and 
articles references and the index. Another 
100 pages of appendices contain the texts 
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of important statutes and NLRB rules, 
regulations and statements of procedure. In 
addition, the work proper contains many 
reference aids, for example, a listing of the 
important subjects covered in a collective 
bargaining agreement. 


The strength, therefore, of the organiza- 
tion of the material far outweighs its few 
weaknesses. A _ good illustration of the 
latter is the first paragraph of the preface 
which might dissuade some from reading 
further and prevent them from learning that 
the treatise is basically practical and re- 
freshingly readable: 


“A dynamic social field is seldom con- 
ducive to the strictum jus of a legal text, and 
labor law is no exception. ‘To compress 
fluid concepts in a still-evolving area of 
legal study is not alone an impossibility but 
is also unfair to the reader, be he practi- 
tioner or student. Save where the amorphous 
has temporarily jelled—as with the passage 
of the Norris-LaGuardia Anti-Injunctien 
Act of 1932—the legal cord of Ariadne 
winds to a Minotaur which is half law and 
half sociology, economics, politics, etc.” 


A busy lawyer or a_ bewildered law 
student may expect to have to turn occa- 
siovally to a law or lay dictionary in quest 
of the meaning of an unfamiliar word or a 
Latin cliché, but the need to turn so soon 
to Bullfinch’s Mythology for help may be 
resented. 


The meat is prime.—Turning from the 
form to the substance of the work, it is 
clear that Professor Forkosch succeeded in 
hitting the mark set when he said that “the 
guiding star of this study is the reader’s 
understanding of the subject.” He con- 
tinues: “From this approach, therefore, the 
scheme of the volume, and the arrangement 
of the Books, fall naturally into place. The 
worker in his individual capacity through 


January, 1954 e Labor Law Journal 


the centuries, is found in Book I, which is 
devoted to his efforts, primarily through 
legislation, to obtain minimum standards of 
working and living. Book II will examine 
the worker in his collective capacity, seek- 
ing to obtain security through the organiza- 
tion of unions, which are briefly examined 
structurally and internally from the legal 
point of view. In the third Book we may 
trace the development of judicial and com- 
mon law as applied to labor’s collective 
strivings, whereas in Book IV the statutory 
law of collective bargaining is given. The 
last Book deals with collective bargaining 
in practice.” 

The preface (which gets clearer im- 
mediately after the first bafiling paragraph) 
further describes the contents of each book 
as follows: “The first Book of the Treatise 
therefore analyzes various forms of social 
and labor legislation, all directly or indi- 
rectly affecting labor, while the second 
presents an overall approach to the struc- 
ture and functioning of unions. In the third 
Book are developed those judicial concepts 
whereby laborers and their organizations 
were and are brought under the rule of law, 
while in the fourth the procedures for col- 
lective bargaining, under legislative guid- 
ance, are enunciated. The last Book discloses 
the parties to the labor relation using their 
own efforts to settle their own problems, 
via arbitration and voluntary collective bar- 
gaining.” 

One who reads as much as 100 pages any- 
where in the treatise will be able to draw 
these conclusions, among others: ‘The author 
knows his subject and, more important, he 
knows how to teach it. A lawyer or student 
who secks a single work through which the 
feel of the whole vast subject of labor law 
can be grasped would be hard put to find a 
better starting place than this study. Un- 
like many legal texts which must be 
laboriously studied, this book can be read. 


Origin of I. L. O. 


The International Labor Organization and 
United States Domestic Law. Leonard J. 
Calhoun. American Enterprise Association, 
Inc., 41 East 4lst Street, New York 17, 
New York. 1953. 49 pages. 50¢ 


Opposing viewpoints expressed before 
the Senate Judiciary Committee during both 
the Eighty-second and Eighty-third Con- 
gresses have raised the issue of whether safe- 
guarding amendments to our Constitution 
are required to prevent the imposition of 
treaty law in areas traditionally within the 
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scope of domestic legislation. Particular 
attention was given to international con- 
ventions formulated by the International 
Labor Organization which by virtue of the 
United States membership in I, L. O. may 
be ratified as treaties and thereby become 
“the supreme law of the land.” 


In this study of 45 pages, Mr. Leonard J. 
Calhoun reviews the origin of I. L. O.; 
when and where it got its authority as a 
treaty-formulating body; the nature of the 
treaties it formulates; the methods it em- 
ploys for securing enactment. and com- 
pliance and the gradual process whereby 
the United States has become involved. 


Mr. Calhoun points out that at the time the 
United States became a member of I, L. O. 
in 1934, most of its proposals were not con- 
sidered the subject of federal laws and 
under our I. L. O. membership we were 
free to disregard its instruments as having 
the force of treaties and to regard them as 
mere recommendations. Since then, how- 
ever, changes in the I. L. O. constitution 
have made mandatory the consideration of 
I. L. O. treaties. 


The author states that I. L. O. is unique 
in that its delegates, half of whom are 
selected by and represent private groups, 
engage in the high governmental function 
of formulating treaty law. These treaties 
deal with such details as labor clauses in 
public contracts, social security, etc. The 
issue, Mr. Calhoun believes, is not one of 
withdrawing from international organiza- 
tions, but one of whether constitutional 
safeguards are required to prevent encroach- 
ment of treaties on our domestic laws. 


The study is one in the National Economic 
Problems series. Leonard J. Calhoun, Wash- 
ington, D. C. attorney, was a member of 
the American Employer Delegation to the 1952 
I. L.. O. Conference and was formerly As- 
sistant General Counsel of the Federal Se- 
curity Agency. 


Hiring Procedure 


Recruiting the College Graduate: A Guide 
for Company Interviewers. Richard S. Uhr- 
brock. American Management Association, 
Inc., 330 West 42nd Street, New York 36, 
New York. 1953. 31 pages. $1.25. 


This pamphlet is packed with practical 
suggestions. It is—as its title states—a 
guide for interviewers of the college graduate. 
Its author is head of the research depart- 
ment, Industrial Relations Division, The 


Procter & Gamble Company. 
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ARTICLES 


Costly Wait . . . The Taft-Hartley Act's 
Section 10 (b) contains a six-month stat- 
ute of limitations on tke bringing of an 
unfair labor practice charge with the Na- 
tional Labor Relations Board. When an 
employee who has been illegally discharged 
waits longer than six months before asking 
his employer for his job back, a dilemma 
arises. Is the refusal of the employer a 
new unfair labor practice, or is it the same 
old offense merely continuing? If it is the 
latter, it would seem to be cut off by the 
six-month proviso in 10 (b). 

This casenote, discussing the problem in 
the light of NLRB v. Childs Company, 21 
Lapor Cases { 66,867, 195 F. (2d) 617 
(CA-2, 1952), suggests that each case be 
dec'ded on its particular facts, because 
strict adherence to the rule of either the 
Board or the Second Circuit would create 
some “hard” cases. The author’s reasons 
for his position are basically sound, except 
this last one: “In addition, the courf ‘would 
benefit from its usual contact with the 
parties to the action, considering such 
things as their demeanor and attitude.” By 
“court” is meant a circuit court considering 
the Board’s petition for enforcement of its 
order. Labor lawyers will view this reason- 
ing with surprise, since circuit-court deter- 
mination of such an issue is of an appellate 
nature—the record, briefs and, sometimes, 
oral argument by attorneys are about all 
the learned judges would be able to observe, 
and their “usual contact” with the “demeanor 
and attitude” of these would hardly enable 
them to avoid. even the “hardest” of re- 
sults.—‘“Limitations Under the Taft-Hartley 
Act,” Northwestern University Law Review, 
September-October, 1953. 


Seeing Red! . . . Americans are prob- 
ably more security conscious today than 
at any previous time in United States 
history. Security’s necessity, however, does 
not mean that it can be. achieved easily, 
especially in connection with solution of the 
Communist-dominated union problem. This 
paper gets at the quick of the problem in 
its first paragraph, announcing that “it is 
the purpose of this article to examine . 
the general problem of accommodating se- 
curity with liberty, namely, how to eradi- 
cate Communist domination from labor 
unions without damaging the principle of 
free choice of collective bargaining repre- 
sentatives.” 
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The author wants legislation to get rid 
of the Communists and only them. He 
disapproves of the idea that decertification 
of an entire union is the best way to take 
power from one or a few Communist leaders. 
“The National Labor Relations Act, as 
amended by Section 9 (h) of the Taft- 
Hartley Act, would seem to rule out admin- 
istrative collaboration between the NLRB 
and other agencies of the government in de- 
certifying or refusing to recognize the Com- 
munist-dominated union . . . . The Internal 
Security Act of 1950, likewise, offers no 
solution and if utilized might be a danger- 
ous blunderbuss in the area which demands 
the most careful pin-pointing in drawing the 
line between subversion and old fashioned, 
vigorous trade-unionism.”—Scanlon, “The 
Communist Dominated Union Problem,” 
Notre Dame Lawyer, Summer, 1953. 


European Unifier—The Schuman Plan 
. . » What is the Schuman Plan? This 
article by a visiting law lecturer at Yale 
gives as thorough an answer as one could 
wish for. He says: “The Treaty establish- 
ing the European Coal and Steel Community 
of France, the West German Federal Re- 
public, Italy, Belgium, The Netherlands and 
Luxemburg has entered the first of its ex- 
pected fifty years of operation. The Com- 
munity is a new type of international 
political institution designed to organize 
and maintain a common, competitive market 
for coal and steel.” The article does well 
its announced job of discussing “this supra- 
national experiment” and attempting “to 
evaluate the pertinent political and economic 
factors and analyze the Community’s insti- 
tutional structure.’”—Bebr, “The European 
Coal and Steel Community: A Political and 
Legal Innovation,” Yale Law Journal, No- 
vember, 1953. 


An Affair of State . . . When Congress 
occupies a field of governmental activity, as 
it did in the case of labor relations with 
NLRA and LMRA, the rights of state 
courts are sharply curtailed insofar as the 
exercise of equity jurisdiction, among other 
things, is concerned. But does Taft-Hartley 
go so far as to forbid state courts from 
issuing temporary injunctions against unions 
who break the law and are causing irrep- 
arable harm to an employer? Not so, says 
the author of this article—Rose, “The 
Labor Management Relations Act and the 
State’s Power to Grant Relief,” Virginia 
Law Review, October, 1953. 
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Rank and File 


Meetings of Labor Men 


American Management Association.—A 
finance seminar on “Financial Planning and 
Control as a Tool for Top Management,” 
will be held in New York City January 
18-20, 1954. Manufacturing seminars on 
“Organization of the Manufacturing Ex- 
ecutive’s Job” and “The Role of the Pro- 
duction Executive in Labor Relations” will 
be held in New York City January 25-27, 
1954. 


Section on Labor Law, Committee on 
Post-Admission Legal Education, Associa- 
tion of the Bar of the City of New York.— 
“Current Status of the Law Respecting 
Picketing in New York State” is the subject 
to be discussed January 13, 1954, at the 
association offices, 42 West 44th Street in 
New York City. J. Norman Lewis and 
Emil Schlesinger, attorneys for the opposing 
parties in Goodwins v. Hagedorn, are sched- 
uled to speak. Robert A. Levitt is chair- 
man of the Section on Labor Law. 


CIO Conventions.—January 15-17: Con- 
necticut State IUC, Taft Hotel, New Haven, 
Connecticut. January 16-17: Arkansas 
State LUC, Robinson Memorial Auditorium, 
Little Rock, Arkansas. May 4-6: Trans- 
port Service Employees, Chicago, Illinois. 
August 2-6: American Newspaper Guild, 
Los Angeles, California. 


Mrs. Leopold Wins 
Women's Labor Post 


Washington judge swears in new direc- 
tor of Labor Department's Women's 
Bureau. 

Mrs. Alice K. Leopold, new director of 
the Women’s Bureau of the United States 
Department of Labor, was sworn into 
office on December 11 in a ceremony held 
in the office of Secretary of Labor James 
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P. Mitchell. The oath of office was ad- 
ministered by Judge Mildred Reeves of the 
Municipal Court of Washington, D. C. 
Mrs. Leopold takes over the post held 
since 1944 by Miss Frieda S. Miller, who 
resigned. 

The new director is a former Secretary 
of State of Connecticut. Previously she 
had been elected to the Connecticut General 
Assembly, where she served on labor and 
education committees. 


Microfilm 


Copies of Journal are now available 
on microfilm. 


All issues of the LABor LAw JougNAL pub- 
lished during 1953 are now available on 
microfilm. We have made arrangements 
with University Microfilm, 313 North First 
Street, Ann Arbor, Michigan, for the micro- 
filming of all copies of our magazines pub- 
lished during 1953 and subsequent years. 
Inquiries should be directed to University 
Microfilm, at the above address. 


One Law, Manifold Names 


The federal labor statute is many things 
to many jurists. f 


A complaint that confusion could result 
from loose reference to the primary federal 
labor law by two names was voiced in last 
November’s JourNnaL. It was pointed out 
there that legal writers, including authors 
of case opinions, tempted misunderstanding 
by following the statutory name mixup 
between the National Labor Relations Act 
(Wagner Act) and the Labor Management 
Relations Act, 1947 (Taft-Hartley Act), 
thereby leading the inexpert to believe there 
are two laws when there is in fact only one. 

It now appears that the writer of that 
piece was naive, The law has been given 
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many names by courts called upon to 
construe it. The following examples have 
been selected at random from recent cases: 


Mr. Justice Jackson of the United States 
Supreme Court calls it “the National Labor 
Management Relations Act.”* Mr. Justice 
3urton* and Mr. Justice Frankfurter’ call 
it “the Taft-Hartley Act.” Chicf Judge 
Augustus N. Hand of the Second Circuit 
calls it “the Taft Hartley Act” (no hy- 
phen). To Chief Judge Gardner of the 
Eighth Circuit it is simply “the National 
Labor Relations Act.”*® Chief Judge Clark 
of the Second Circuit, among many others, 
has referred to it as “the National Labor 
Relations Act as amended.”* New Jersey 
Superior Court Judge Francis has said 
“the Labor-Management Act of 1947."" 
Chief Judge Murrah of the Tenth Circuit 
called it “the Labor Management Relations 
Act of 1947,” * 


Examples of adhering to the official 
name of the law and adding the popular 
name are these two by United States 
District Court judges in New York: Judge 
Weinfeld, “Labor Management Relations 
Act, 1947 (Taft-Hartley Act)”;’ Judge 
Brennan, “Labor Management Relations 
Act, 1947, popularly known as the ‘Taft- 
Hartley Act’.” ” 


After first identifying any statute, an 
opinion writer frequently refers to it later 
simply as “the Act,” and no one could 
object to that. But in the case of the law 
under discussion it has been more than 
once referred to as “the Act” without any 
other name identification, for example by 
Chief Judge Hutcheson of the Fifth Circuit.” 

Finally, there are some cases involving the 
federal laber law which mention it not at 
all, either by official name, popular name 
or citation. One of these was by District 
Judge Weinfeld who issued the temporary 
restraining order” in the longshoremen’s 
strike-on the New York waterfront last 
October. 


It is admittedly picayune to call atten- 
tion to such matters as whether the words 


1Garner v. Teamsters, 24 LABOR CASES 
{ 68.020, Dkt. No. 56, December 14, 1953. 

2 NLRB v, Local Union No, 1229, IBEW, 24 
LABOR CASES { 68,000, Dkt. No. 15, December 7, 
1953. 

* Dissent in case cited at footnote 2. 

‘NLRB v, Syracuse Stamping Company, 24 
LABOR CASES { 67,960 (CA-2, 1953). 

5 NLRB v, United Biscuit Company, 24 LABOR 
CASES { 67,959 (CA-8, 1953). 

© NLRB v. Otis Elevator Company, 24 LABOR 
CasFs { 67,962 (CA-2, 1953). 

™ Kuzma v, Millinery Workers, 24 LABOR CASES 
{ 67,928 (N. J. Super. Ct., App. Div., 1953). 
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Taft and Hartley should or should not be 
separated by a hyphen. But the basic 
point being made is not so frivolous. Many 
general practitioners, when faced with their 
first labor case, find it difficult enough 
to understand the complex interplay of 
substantive factors bearing on their client’s 
problem. They should at least have the 
advantage of being able to recognize a 
case construing the federal labor law when 
they see it. Law students beginning to 
grapple with the study of labor law are 
possibly even more confused by the name- 
maze. And those laymen in management 
and trade unions who need a continuing 
understanding of labor case law may be the 
most bewildered of all. 

If this problem is worthy of correction, 
it is the Congress and not the judges who 
write the opinions who can best correct it. 
For a suggested solution and an explana- 
tion of the statutory complexity upon which 
it is bottomed, see the November, 1953 
Lasor Law JourNAL at pages 771 and 772. 


Getting Good Workmen 
in Small Plants 


Proper selection and placement meth- 
ods are more important than ever today 
with labor costs at an all-time high. 


The following discussion is taken from 
Management Aids for Small Business, a 
periodical of the Small Business Adminis- 
tration, for June, 1953. The author is John 
M. Elliott, New York management con- 
sultant, who called his study “Employee 
Selection and Placement Methods for 
Small Piants.” 

With today’s labor costs amounting to 
such a large proportion of total manufactur- 
ing costs, good employee selection and 
placement can pay handsome dividends. 
On the other hand, poor selection can 
result in taking on unqualified or “border- 
line” workers, who turn out just enough 
to get by, but who are not quite bad enough 
to release. It can cause an unduly high 


NLRB v. Construction Specialties Company, 
24 LABOR CASES { 67,928 (CA-10, 1953). 

*U 8. v, International Longshoremen’s As- 
sociation, 24 LABOR CASES {§ 67,903 (DC N. Y., 
1953). 

” Irving v. United Brotherhood of Carventers 
and Joiners, 24 LABOR CASES { 67,890 (DCN. Y., 
1953). 

"NLRB v. Poultry Enterprises, 
CASES { 67,934 (CA-5. 1953). 

2 U.S. v. international Longshoremen’s Asso- 
ciation, 24 LABOR CASES { 67,868 (DC N. Y., 
1953): earlier stage of the case cited at foot- 
note 9. 
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labor turnover, which requires extra time 
to be spent in recruiting, breaking in, train- 
ing and supervising new workers. It can 
also cause more materials wastage and 
lower morale. All these factors are costly. 

Terminations due to inability to do the 
work account for only 15 per cent to 20 
per cent of all turnover. Other reasons 
include poor health, dishonesty, laziness, 
inability to get along with others, better 
wages elsewhere, shortcomings of person- 
ality or temperament, and poor work habits re- 
sulting in excessive tardiness and absenteeism. 

There are a few fundamentals which 
should enable one to visualize the employ- 
ment process in its right perspective. A 
clear picture of these few steps will help 
in the selection of better qualified men in 
less time and make it possible to avoid 
hiring individuals who already have two 
strikes against them. 

Briefly, these fundamentals are: (1) re- 
cruiting, (2) interviewing, (3) testing (not 


necessary, but possibly quite helpful), (4) 
checking physical fitness, (5) checking re- 
ferences, (6) making sure applicant under- 
stands the job requirements, and wants the 
job, and (7) getting the employee off to 
the right start. 


After the employer is satisfied that he has 
a person qualified for the job, it is im- 
portant that he does not neglect the last 
requirements, particularly the sixth one listed 
above. That does not mean simply a 
process of “selling the man on the com- 
pany.” In fact, giving a person only the 
bright side of the picture is a common 
cause of quits. One should be enthusiastic, 
of course, in describing the advantages 
and opportunities of the job, but also cover 
carefully the job’s requirements, difficulties 
and disadvantages. A man needs as much 
factual information as he can get, not in- 
spiration. The more details he has regard- 


‘ing the job, the better able he is to make 


a sound decision as to whether to take it. 


United Press Photo 


AFL President George Meany, left, and ClO President Walter Reuther are here signing 
a ‘‘no-raiding’’ agreement—which may be the first step in unity between the two 
federations since the CIO split off from the mother union in 1935. There have been 
many attempts to merge the two groups since the schism, but this is the first concrete 
step in that direction. Date of the signing: December 16. 
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restrictions on unions now contained in the 
Taft-Hartley law wouid not be disturbed. 
If this really was the strategy it has proved 
successful, since the Congress adjourned 
without passing any changes in the Taft- 
Hartley law. 


AFL and CIO Views 


As expected, the AFL and CIO advocated 
many sweeping changes in the substance of 
the Taft-Hartley law. Spokesmen for these 
labor federations took the present law as 
a starting point, and recommended many 
proposals which would relax some of the 
important union restrictions now contained 
in the law. Though many union officials 
testified before the House and Senate labor 
committees, the proposals of Mr. Walter 
Reuther, president of the CIO, and Mr. 
George Meany, president of the AFL, re- 
ceived the most attention.” While Mr. 
Reuther advocated seven important changes 
in the law and Mr. Meany requested about 
20 modifications, there are many areas of 
similarity between the two labor leaders’ 
proposals. 


Both would do away with the injunction 
sections of the Taft-Hartley law designed 
to curb union activities. As for national 
emergency disputes, Mr, Meany would do 
away with the 80-day national emergency 
injunction and in its place would put 
emphasis on voluntary arbitration. Mr. 
Reuther also called for the elimination of 
the 80-day injunction and would place the 
responsibility on the parties to collective 
bargaining to resolve their disputes peace- 
fully. If this fails, Congress should fashion 
a “remedy tailormade to the equities of the 
particular situation.” The two labor lead- 
ers proposed elimination of all restrictions 
on union security, and further advocated 
legislation to nullify the antiunion-security 
laws passed by the states. Reuther and 
Meany were in agreement that unions should 
have the legal right to engage in the sec- 
ondary boycott under most circumstances. 
Moreover, in their opinion, the Taft-Hartley 
law has encouraged damage suits against 
unions, and consequently they advocated 


that those provisions of the law which make 
the union liable for the unauthorized acts 
of union members and officers should be 
stricken from the law. 

Other parallels are detected in their tes- 
timony: Replaced economic strikers should 
have the right to vote in representation 
elections held during a strike; employers 
should have less opportunity to influence 
the votes of employees in bargaining elec- 
tions; the procedures of the NLRB should 
be considerably speeded up so that undue 
procedural delay would not defeat the pur- 
pose of the law to encourage self-organiza- 
tion and collective bargaining; supervisors 
should have the right to legal protection 
in their collective bargaining activities; and 
the welfare fund restrictions of Taft-Hartley 
should be eliminated. . 


In addition to these proposals, Mr. Meany 
advocated that unions should be permitted 
to make political expenditures from union 
funds, but not contributions to candidates; 
that the General Counsel of the Board 
should not have independent authority but 
serve under the Board, “as is the case in 
all other federal agencies;”” that the non- 
Communist affidavit be eliminated “because 
it is an insult to loyal trade unionists and 
has not done a bit of good in getting rid of 
communist union leaders;”” that plant 
guards should have the opportunity to be 
represented by rank-and-file labor organ- 
izations; that the Federal Mediation and 
Conciliation Service be returned to the 
Department of Labor; that workers in Fed- 
eral Reserve Banks should be permitted 
to organize and bargain collectively under 
the protection of the NLRB; and _ that 
workers employed “in large corporate farms” 
be included within the scope of national law 
for collective bargaining purposes. 

In a few respects, the structure and 
jurisdiction of some of the AFL and CIO 
affiliated unions resulted in special plead- 
ing on the part of the leaders of the two 
federations. Mr. Meany, concerned with 
the problems of the building construction 
unions within the AFL, would permit 
unions and employers in the building trades 


%* For Mr. Meany’s testimony, see Labor- 
Management Relations, cited at footnote 2, 
Part 2, pp. 469-562. For Mr. Reuther’s testi- 
mony, see the same hearings, Part 3, pp. 955- 
1057. 

” Labor-Management Relations, cited at foot- 
note 2, Part 3, p. 962. 
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2% Labor-Management Relations, cited at foot- 
note 2, Part 2, p. 480, and AFL News-Reporter, 
March 6, 1953, p. 3. 

21 Labor-Management Relations, cited at foot- 
note 2, Part 2, p. 481, and AFL News-Reporter, 
March 6, 1953, p. 3. 
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to enter into collective bargaining contracts 
before all employees are hired. On his part, 
Mr. Reuther, concerned with the problems 
of the preservation of the industrial unions 
of the CIO against the encroachment of 
craft unions, would remove those sections 
of Taft-Hartley which make it easier for 
craft unions to stake out jurisdictional 
claims within industrial unions. 


To unflinching supporters of the present 
Taft-Hartley law, the proposals of Reuther 
and Meany must appear like the complete 
repeal of the law and the return to the 
Wagner Act. Indeed, the recommendations 
of the presidents of the federations would 
go a long way to the re-establishment of 
the Wagner Act. However, their proposals 
leave the door open for some legal control 
over unions, since their testimony does not 
call for the elimination of all union restric- 
tions contained in the present law. 


Apparently they do not support legisla- 
tion which would make secondary boycott 
activities legal in every situation, Likewise, 
there appears to be no protest against the 
outlawing of strikes against NLRB cer- 
tifications or work-jurisdictional strikes. 
In addition, Mr. Meany declared that some 
controls should be placed on the closed 
shop, stating that a “closed union” should 
not be perm'tted to have a closed shop. 
There apparently is no objection to the 
continuation of the check-off provisions of 
Taft-Hartley. Both men are concerned 
with the problem of national emergency 
strikes, recognize the public interest in this 
respect; Rettther, at least, does not rule out 
Congressional action in the event a strike 
“does cripple the nation. Apparently these 
labor spokesmen do not oppose the con- 
tinuation of those features of Taft-Hartley 
that make it an unfair labor practice for 
unions which refuse to bargain collectively, 
or which engage in violence on the picket 
line or which charge excessive initiation 
fees when protected by a union security 
clause. Moreover, both seem willing to go 
along with the feature of the law requiring 
the periodical reporting of union financial 
data to union members. 


In short, the attitude of Reuther and 
Meany appears unlike that displayed by 
labor leaders before 1947. For 12 years 
organized labor refused to cooperate in any 
effort to change the Wagner Act, and were 
intransigent in their attitude that no re- 
strictions be placed on union activities. 
Whether there has been a basic change in 
the thinking of union leadership relative to 
the problem of legal control of union activi- 
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ties or whether union leaders have a more 
realistic understanding of public opinion, 
the fact remains that organized labor appar- 
ently will now accept some legal restric- 
tions on its activities. Such an attitude if 
faithfully executed and reasonably imple- 
mented will make it more possible to enact 
a labor law which will be acceptable to all 
concerned with the collective bargaining 
process. 


Role of the President 


While the hearings on the Taft-Hartley 
law were being conducted under the aus- 
pices of the Senate and House labor com- 
mittees, President Eisenhower remained 
silent as to what specific changes he de- 
sired in the law. Other than his pronounce- 
ment to the AFL convention during the 
campaign, and his brief general statement 
concerning national labor policy in_ his 
State-of-the-Union address in February, 
1953, the President did not set forth his 
views for the edification of the Congress 
and the nation. Observers of the national 
scene offered many reasons why the Presi- 
dent maintained this silence. According to 
some, he had hopes that Congress would 
take the initiative and write amendments 
to the law which would meet some of the 
expectations of the unions, management 
and the public. Others argued that the 
President’s lack of knowledge and inexperi- 
ence in the field of labor relations caused, 
in part, the silence of the White House. 
An additional argument was advanced that 
political pressures made his refusal to act 
expedient. Whatever the reason or reasons, 
the fact remains that the new national ad- 
ministration failed to give any hint to the 
nation on how the Taft-Hartley law should 
be changed. There was the desire of 
change, but the character of the modifica- 
tions were not made known when the 
Senate and House concluded their hearings 
on the law in the spring of 1953. 


The silence of the White House on the 
Taft-Hartley law was broken with dramatic 
suddenness ‘during the. first few days of 
August when it became known that the 
President was contemplating delivering a 
message to Congress containing 19 impor- 
tant modifications of the law. The sub- 
stance of the amendments broke into the 
press via the Wall Street Journal on August 
3, 1953. In gentral, the nature of these 
amendments more or less coincided with 
some of the views of organized labor, 
though subsequently, on September 29, 1953, 
the CIO announced that the Taft-Hartley 
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changes indicated by the “celebrated 19” 
were inadequate and did not measure up 
to what this organization wanted in future 
labor relations law.” In any event, when the 
proposed changes were first announced, 
the general impression was that they favored 
the union point of view. The Wall Street 
Journal announced that “they favor the 
unions.”*” The New York Times declared 
that of the 19 proposed changes in the 
White House draft “sixteen of them could 
be categorized as either concessions to labor 
or neutral . [and] the draft did not 
contain the major points articulated by 
management spokesmen.”* In its Labor 
Relations Letter, the Chamber of Commerce 
of the United States concluded that “al- 
though there are nineteen points, only one 
of them is of favorable significance to 
businessmen.” * 


A quick analysis of the celebrated pro- 
posals contained in the draft does indicate 
that many of them reflect what organized 
labor has long contended are needed changes 
in the law. Many of the proposals affect 
the issue of union security. Restrictions on 
the closed shop would be largely lifted. 
Union-operated hiring halls were to be legal 
once again. The provisions of the Taft- 
Hartley law permitting states to outlaw 
all forms of union security would be elimi- 
nated from the law, resulting in the nulli- 
fication of 14 state laws which now ban all 
forms of union security. Workers could 
lose their jobs under union shop contracts 
whenever they have lost union membership 
on the grounds of giving any confidential 
information about the union to unauthorized 
persons or because of being a Communist 
or Communist sympathizer. In addition, 
the NLRB would not be permitted to hold 
a union shop deauthorization election until 
the end of a contract period and not, as is 
now the case, almost immediately upon the 
receipt of a petition by the Board. Union 
shop contracts could be signed by the AFL 
building trades union and contractors be- 
fore hiring started on the project, and con- 
struction workers could be forced to join 
the union within seven days after being 
hired. 


In addition to loosening up the present 
law’s restrictions on union security, the 
draft contained a few proposals which 
eliminated some of the curbs on the right 
to strike. A building trades union could 


American labor unions have de- 
veloped in depth and breadth only 
in the past decade and a half. A 
significant change in governmental 
attitude, the second world war and 
a tremendous expansion of the na- 
tion's industrial activity, all gave im- 
petus to a fivefold increase in union 
membership. In 1950 roughly one out 
of every three nonfarm employees— 
or a total of some 14 to 16 million 
men and women in all phases of in- 
dustrial activity and in all sections of 
the country—belonged to unions.— 
Woytinsky, Employment and Wages 
in the United States. 


boycott a nonunion subcontractor on a 
construction project in order to force the 
main contractor to deal with unionized 
subcontractors. Also there would be affirma- 
tion of the legal right of unions to carry 
out secondary boycott activities against a 
firm which is handling struck work. In 
the event of a secondary boycott still illegal 
under the law, the NLRB would not be 
compelled to seek an injunction to stop the 
secondary boycott activities. The Board 
would have more leeway to decide whether 
to seek such court orders. Strikes could 
be called by unions on 30 days’ notice 
instead of the 60 now required under the 
act, and individual workers participating 
in a strike during the 30 days would not . 
lose their status as “employees” for pur- 
poses of the law as is now the case. Finally, 
where a strike is in progress, a bargaining 
election could not be held until four months 
after the strike began. This provision, of 
course, is directed at the present law’s de- 
nial of the right of replaced economic 
strikers to vote in bargaining elections held 
during the course of a walkout. 

Additional modifications of the law con- 
tained in the draft include removal of the 
requirement of the filing of non-Communist 
affidavits by union officers; the elimination 
of the feature of the law which requires 
joint employer-union administration of 
employer-financed welfare plans; the grant- 
ing to many supervisors of the right to 
engage in self-organization and collective 


2 New York Times, September 30, 1953. 
% Wall Street Journal, August 3, 1953. 
™* New York Times, August 4, 1953. 
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% Chamber of Commerce of the United States, 
Labor Relations Letter, September, 1953, p. 1. 

* As stated, the Wall Street Journal on August 
3, 1953 carried the complete draft. 
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bargaining under the protection of the 
NLRB; the validation of check-off author- 
izations signed by employees for an indefi- 
nite period unless specifically revoked by 
the worker; and the application of the com- 
mon law rules of agency to unions so that 
labor organizations should not be respousi- 
ble for acts of individual workers solely 
by reason of their membership. 

As apparent concessions to employers, 
the Eisenhower draft contains only two 
proposals. Employers would receive more 
protection when confronted with new union 
demands during the life of an existing con- 
tract. In the second place, small employers 
would be exempt from the law, and juris- 
diction over them would be ceded to the 
States. 

No one contends that Mr. Eisenhower 
was not identified to some degree with the 
draft. Its first sentence reads: “To the 
Congress of the United States.” It carries 
at its end the phrase: “The White House.” 
The phrase “I recommend” is found in 
many of its sections. The “great debate” 
rages over whether or not the President 
actually approved the draft as written and 
intended to deliver it to Congress or 
whether it was only a “working draft” and 
not the final judgment of the President. 
The seriousness of the question was such 
that it resulted in the resignation of Mr. 
Durkin from the President’s cabinet. He 
contended that an agreement was reached 
between the White House (if not the Presi- 
dent, certainly with some of the members 
of his staff) and himself, When the draft 
was withdrawn and disavowed by the 
White House, Mr. Durkin resigned from 
the cabinet, saying that the agreement was 
broken and that he had no other recourse 
but to resign. On his part, the President 
claimed that he made no promise to anyone 
to support the recommendations contained 
in the draft and that he never “knowingly” 
broke his word with anyone. Tlie Vice 
President, Mr. Nixon, speaking to the AFL 
convention in September, 1953 passed it all 
off as a “misunderstanding.” Other observ- 
ers claimed that it was “unwise from a 
standpoint of practical politics” for Eisen- 
hower to support the proposals in the draft 
because “it will offend some of the groups 
that gave President Eisenhower much of 
his campaign strength.”” Certainly the 
United States Chamber of Commerce, from 
the tone of its monthly Labor Relations 
Letter, was deeply shocked over the entire 
affair, and was concerned that the President 


"3 New York Times, August 5, 1953. 
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came so very near giving the drait “the 
stamp of official approval.” In any event, 
President Eisenhower did not deliver this 
message to Congress, and at this date, the 
Administration still has not stated just 
what changes, if any, should be made in 
the Taft-Hartley law. 


Political Angles 

If any conclusion can be reached from 
the fate of the efforts to change the Taft- 
Hartley law during the first session of the 
Eighty-third Congress it is that the law is 
still a vitally important public issue. Unions 
have not silenced their opposition to the 
law and some business groups want no 
change in it, and would like to see addi- 
tional legal curbs placed on the activities 
of unions. Moreover, the law still remains 
a political issue of first-rate importance. 
Though it appears, perhaps, unrealistic to 
maintain the hope, the fact remains that the 
divorcement of political pressures from the 
character of labor relations law would go 
far in the shaping of national labor policy 
which would equitably resolve the interests 
of unions, employers, employees and the 
public. 

At the present time, unfortunately, the 
status of labor relations law appears to turn 
on the question of which political party 
controls Congress and by what majority. 
The general theory behind the establish- 
ment of the Durkin advisory group is still 
sound but its short-lived existence would 
make one hesitate to recommend such a 
procedure again. Perhaps if the idea were 
implemented into more acceptable proce- 
dural forms, the “advisory group” approach 
may still bear fruit. Still other procedures 
may be tried out designed to reduce the 
political influence and control over the sub- 
stance of the law. For example, a bipar- 
tisan Congressional group might be established 
for the purpose of preparing a “model” 
labor relations law for the deliberation of 
the whole Congress and the President. 

Of course, no conclusion is warranted 
that there is no possibility of change in the 
character of labor relations law in the near 
future. There are many people ef good- 
will and reasonableness in union and man- 
agement groups, and elected officials, rea- 
soning from a basic set of assumptions 
dedicated to the reconciliation of conflict- 
ing interests, may yet resist political pres- 
sures and support legislation to achieve the 
objective of a sound national policy in labor 
relations. [The End] 
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To Checkmate Winter's Fury .. . 


Mosr AMERICANS are braced 
for blasts of cold weather this month, and stockpiles of fuel 
are at their peak ready to dare lowering temperatures to do 
their worst. Householders have a new ally in their annual fight 
to keep homes snug this winter—a departure from the type of 
thermostat that has been making furnaces behave for the past 
70 years. 


r 

Pi round heating-plant regula 
tors shown on the cover are reportedly more efficient as well 
as better looking than their forebears. The basic thermostatic 
principle is simple. Strips of two different metals, such as 
brass and steel, are fastened in a loop. One end is fixed, the 
other attached to a pointer. As room temperature falls below 
the wanted level the pointer moves, because the metals con- 
tract and expand at different rates. When it moves far enough, 
it touches and closes an electric circuit connected with a suit- 
able apparatus for making the fire hotter. When the tempera- 
ture gets too high the pointer moves another way to close 
another electric circuit which tones the fire down. This is 
only one type of thermostat; there are others utilizing the 
different expansion rates of various solids as well as liquids 


and gases. 


| HE THERMOSTAT is probably 
even more important to industry than it ts in the home in doing 
its job of keeping down the national fuel bill. In 1947, the 
latest year of record, American industry consumed 110,869,000 
tons of coal, 66,171,000 tons of coke, 166,947,000 barrels of oil, 
1,238,311,000,000 cubic feet of natural gas and 2,7066,642,000,000 
cubic feet of other gas. Put another way, the nonenergy- 
producing economy consumed 3,091 ,906,000,000 British thermal 
units of fuel (including electric energy). (A British thermal 
unit is the quantity of heat required to raise the temperature 
of one pound of water one degree Fahrenheit at or near its 


point of maximum density. ) 


The industrial fuel bill: in 1947—$2,376,801,000 ; in 1950 
$2,929,707 ,000. 
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